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Bank Liable for Reward offered for Capture 
Robbers 


offer reward for the capture robbers made 
bank binding the bank until actually revoked. The mere 
removal from the lobby the bank poster offering the 
reward not sufficient revocation. Carr Mahaska 
County Bankers Association and Taintor Savings Bank (sole 
appellant), Supreme Court Iowa, 269 Rep. 494. 

The appellant this case, Taintor Saving Bank, was 
one time member the Mahaska County Bankers Associa- 
tion. ‘As such member placed its lobby poster which 
began with the words THOUSAND DOLLARS RE- 
WARD FOR BANK ROBBERS AND BANK BUR- 
GLARS OPERATING THIS COUNTY” and an- 
nounced that the bank was member the Association and 
that agreed pay reward $1,000 for the capture 
information leading the arrest and conviction robbers 
burglars robbing any member bank the county. Some- 
time later, the Farmers Savings Bank, located the county, 
was robbed. The plaintiffs furnished information which led 
the arrest and conviction the robbers and subsequently 
sued the Association and its member banks the county for 
the $1,000 reward. Judgment for $1,000 was rendered 
favor the plaintiffs against the Association and three the 
defendant banks. Taintor Savings Bank was the only de- 
fendant appeal. The appellant’s defense was that, prior 
the robbery, its cashier “removed the poster from the lobby 
the bank and threw into the wastebasket” and, further, 
that the cashier had refused pay dues the Association 
and had attended meeting the Association for period 
ten years. 
similar decisions see Banking Law Journal Digest (Fourth 


Edition) §1261. 
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The court held that these facts were insufficient establish 
revocation the offer reward and affirmed the judgment 
against the bank. The general rule that offer reward 
can revoked only the manner which was made, 
some other manner which will give the revocation pub- 
licity equal that given the offer. the present case, 
order revoke the offer, the bank should have posted 
notice such revocation its lobby taken some other 
steps which would have given the revocation the same degree 
publicity. The following paragraphs are quoted from 
the court’s opinion: 


The Mahaska County Bankers Association was unincorporated 
voluntary association, having such legal existence that could 
sue sued. There the record, known Exhibit 
printed poster which begins with the words: “$1000.00 Reward for 
Bank Robbers and Bank Burglars Operating this County.” The 
text then states: bank member the undersigned County 
Bankers Association, and has subscribed the constitution and 
by-laws that association.” Among other things, the poster then 
sets out that the said association “hereby agrees and does offer 
reward $1000.00 paid for the capture information lead- 
ing the arrest and conviction robbers burglars robbing. 

any member bank this county,” and event capture 
alive the reward paid immediately. The poster further 
states: “This bank protected Local Armed Vigilance Com- 
mittee composed Special Deputy Sheriffs,” and that the association 
working with the State Bureau Investigation, the local author- 
ities and the State Bankers Association. The date the origin 
the poster not clear, the record infer had been 
existence for some years prior 1930. The record also shows that 
had been posted various banks Mahaska county their 
banking houses. 

will consider the ground appellant’s motion the effect 
that the evidence failed show that appellant had any offer 
reward posted its premises January 10, 1935, any other 
time. The evidence this matter found largely the testi- 
mony the cashier appellant bank. appellant’s witness 
stated that appellant became member the Mahaska County 
Bankers Association and that appellant posted its bank poster 
identical with Exhibit conceded argument appellant 
that such posting would make appellant the offeror the reward, 
this being account such posting amounting representation 
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that there was principal making the offer, whereas the purported 
principal, the association, having the characteristics already noted, 
was not entity that could sue sued. avoid any liability 
account such posting and membership the association, appel- 
lant offered the further testimony this witness that December, 
1931, January, 1932, this cashier removed the poster from the 
lobby the bank and threw into the wastebasket. The cashier 
also testified that the same time turned down sight-draft 
drawn the association for dues and that dues were paid 
thereafter. inferred from the evidence that this occur- 
rence was several years subsequent the time appellant had 
become member the association and had posted the offer 
reward. Whether there were any dues demanded paid 
subsequent the sight draft does not appear. The cashier further 
testified that never attended any meetings the association 
during the entire ten years. cross-examination stated that 
appellant bank time passed any resolution withdrawal from 
the association and that there were minutes upon the minute books 
showing any resolution offered the directors stockholders for 
any such withdrawal. Upon this evidence, appellant contends that 
the offer reward was revoked appellant bank, and that the 
time and following the robbery there was outstanding offer 
reward which appellant was the offeror. While this proposition 
not strictly within the grounds assigned the motion, both 
parties have treated were, and will likewise. 


Revocation offer reward ordinarily within the power 


the offeror any time before accepted performance. 
Appellant says the facts disclosed the testimony its cashier 
conclusively established that the offer made the posting appel- 
lant was revoked. Appellees challenge such conclusion and claim 
that the record such that the trial court could properly find 
fact that plaintiffs there had been revocation, nor any 
communication plaintiffs any alleged revocation. 

The authorities what acts may constitute effective revoca- 
tion offer reward, made the public, are not numerous. 
been made the public published proclamation. Subsequently 
there was revocation similar publication. The plaintiff suing 
for the reward knew the offer, but claimed innocent 
knowledge the publication the revocation. The opinion held 
that the offer the reward not having been made directly, but 
manner published proclamation, the plaintiff should have known 
could revoked the manner which was made. Sullivan 
Phillips, 178 Ind. 164, 868, 869, Ann. Cas. 1915B, 670, 
the rule the sufficiency revocation thus stated: 
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offer reward can only revoked the manner which was 
made, some other manner which will give the revocation like pub- 
289, and note 27.” discussing the terminating offers reward, 
the authorities also look upon the intent the offeror element 
worthy consideration. Such intent often inferred from the end 
purpose gained the offeror, where the nature the offer 
and the surrounding circumstances indicate such purpose. Thus 
Shaub Lancaster City, 156 Pa. 362, 1067, 1069, 
691, the defendant city resolution had offered reward for the 
apprehension persons guilty arson, the property citizens 
and the welfare the city being the time danger from fires 
that were incendiary. considering the question the termination 
this offer the court said, “This [the offer reward] was intended 
remedy for existing evil, and when its purpose was accom- 
plished became functus officio. was not permanent law 
the municipality, but temporary order, meet temporary neces- 
sity.” The court held that for reasonable time accomplish its 
original purpose the offer must binding, but beyond such reason- 
able time for accomplishment such purpose cannot be. 
Sullivan Phillips, supra, 178 Ind. 164, 868, Ann. Cas. 
1915B, 670, the offer reward was for the discovery certain 
books corporation which the offeror had been the president. 
The offer was made orally while the offeror was being examined 
witness proceeding involving the corporation. Some time after 
the proceeding had been completed the plaintiff discovered the books 
and demanded the reward. The offeror claimed the offer was made 
for discovery and production the books the hearing and that 
subsequent discovery was not performance the offer made. 
But the court took into consideration the circumstances and evident 
incentive the offer. The opinion recites that the offeror had been 
president the corporation and that the evidence showed that 
was not much the actual presence the books which appellant 
was interested the clearing himself from any imputation 
responsibility for their disappearance. was held that plaintiff 
had complied with the offer and was entitled recover, and that 
secret intentions will not let show intent different from 
that expresesd. the case bar quite evident that the pur- 
pose the offer was not the discovery perpetrators crimes 
already committed. The offer did not delve into the past. the 
contrary, its terms were contemplative. They had with the 
future, and with the robbing some bank Mahaska county, should 
some day happen. lessening the future likelihood 
such crimes must said the paramount incentive and purpose 
the offer. The trial court could well have found, and deter- 
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mining the sufficiency the alleged revocation, could have taken into 
consideration that from this nature the offer reward the public 
could reasonably assume that the offer once made was intended 
continue into the future accomplish the evident purpose which 
have referred. And from the nature the offer the public 
could reason assume that continuity was intended element 
the offer, then would seem necessary abandon appellant’s con- 
tention that the element continuity must have been additionally 
given the offer uninterrupted posting. Such lack uninter- 
rupted continuous posting the ultimate fact which appellant 
must rely establish revocation, because the public could 
imputed knowledge that the cashier turned down the sight draft 
nor that the poster was thrown into the wastebasket, 
incidents self-serving testimony must rejected far 
chargeable the knowledge the public the question revoca- 
tion. There seems avoidance the conclusion that appellant did 
not effectively revoke the offer the manner which was made, 
perhaps posting its bank notice revocation, nor can 
said there was revocation any other manner that gave the 
alleged revocation like publicity the offer. For aught that appears 
the record there was warrant for finding the trial court that 
the public could rightfully assume that the offer remained force 
the time the robbery. 


Tax Exempt Bonds Subject Gift Tax 


United States bonds which, statute, are exempt from 
“all taxation” except estate inheritance taxes, graduated 
additional income taxes (sur-taxes), and excess-profits and 
war-profits taxes, are not exempt from gift tax. The reason 
that the term “all means taxes the bonds 
themselves. term does not include gift tax because 
such tax not tax the bonds but rather the right 
transfer them. was decided the United States 
Court Claims Hamersley United States, Fed. 
Supp. 768. 

Apparently this the first time this question has been 
presented for decision. case before us,” states the court, 
“presents feature different from that any other which 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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our attention has been called, have been able find, 
and which has not been presented argument.” 

The court bases this decision the ground that gift tax 
not tax the bonds themselves but the privilege 
transfer and not included the general exemption. The 
fact that not mentioned among the exceptions is, there- 
fore, immaterial. 

fact, however, that inheritance tax likewise not 
tax the property passing inheritance. is, under 
the decisions, excise privilege tax duty imposed 
the transfer devolution property decedent, made 
effective his death. many jurisdictions, inheritance 
taxes are referred succession taxes, estate taxes, probate 
duties, and transfer taxes. gift tax not included 
the term “all taxation,” then neither inheritance tax; 
yet Congress saw fit expressly mention inheritance taxes 
not being included the exemption. 

The real reason why the statute did not mention gift 
taxes that none had been imposed the time the original 
statute was enacted. such tax had then been existence, 
reasonable assume that Congress would have included 
among the exemptions along with inheritance taxes. Since 
was not included (and not subsequently added), would 
seem follow that the bonds should exempt from gift tax. 

However, this decision stands, persons who make gift 
bonds this particular issue will obliged pay the tax. 

The bonds question were United States 314 per cent. 
Treasury bonds dated August 15, 1938 and due August 
1941. 

December 31, the plaintiff made irrevocable 
gift these bonds the principal face amount $2,400,000. 
Subsequently, was required the Commissioner In- 
ternal Revenue pay tax $322,415 the gift. This 
action was instituted for the purpose recovering the tax. 
holding that the bonds were subject the tax and that the 
plaintiff could not recover, the court said: 

The bonds which the plaintiff transferred contained covenant 
which read follows: 

“The bonds shall exempt, both principal and interest, from 
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all taxation now hereafter imposed the United States, any 


State, any the possessions the United States, any local 


taxing authority, except (a) estate inheritance taxes, and (b) 
graduated additional income taxes, commonly known surtaxes, and 
excess-profits and war-profits taxes, now hereafter imposed 
the United States, upon the income profits individuals, partner- 
ships, associations, corporations. The interest amount 
bonds authorized said Act approved September 24, 1917, 
amended, the principal which does ont exceed $5,000, owned 
any individual, partnership, association, corporation, shall 
exempt from the taxes provided for clause (b) above.” 

This covenant conformed the act authorizing the issuance 
the bonds which contained substantially the same language. 


The fact that tax some way related government bonds 
and measured the value the bonds does not make tax 
upon the bonds themselves. Central Hanover Bank Trust Co. 
United States, Supp. 541, Ct. Cl. decide May 1936, 
was held that tax profits from the sale the bonds was not 
tax the bonds. Hitner Lederer (D.C.) 991, 
affirmed (2d) 877, payment bonds was held 
subject the income tax the ground that the bonds themselves 
were not taxed. also James Commissioner, 764, 
dividends payable government bonds were held taxable. 
Murdock Ward, 178 139, Ct. 775, Ed. 1009, 
was held that United States bonds belonging the decedent were 
subject inheritance tax notwithstanding comprehensive and 
general provision the bonds exempting them from taxation. 
Bromley McCaughn, 280 124, Ct. 46, Ed. 226, 
was held that gift taxes like death taxes are imposed the exercise 
the right transfer the property and not upon the property 
itself. While neither the opinions the two cases last cited 
said many words that the taxes considered were not taxes 
upon the bonds themselves, the decisions necessarily held effect, 
for the taxes question had been direct taxes upon the bonds they 
unquestionably would have been invalid for more than one reason. 
They were, however; upheld the Supreme Court. 


Starting then with the principle established the cases above 
cited that the words “all taxation” mean all taxation upon the bonds 
themselves and not refer excise taxes upon some right con- 
nected with the bonds, reach the conclusion that the exception 
contained the bond covenant and upon which the plaintiff relies had 
been omitted, there would question but that the bonds were 
subject the tax. other words, the covenant had simply pro- 
vided that the bonds were exempt from “all taxation,” these words 
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would not include the tax question which would have been properly 
imposed. 

The plaintiff urges, however, that the addition the clause 
“except estate inheritance taxes” the provisions with reference 
taxation operates enlarge the scope the exemption. Stated 
another way, contended that since estate and inheritance 
taxes are specifically excepted from the exemption, other like taxes, 
such the gift tax, although not mentioned, are not excepted. 
will observed that the plaintiff seeks apply the familiar rule 
expressio unius est exclusio alterius. 

The defendant cites number cases show that the excep- 
tions this principle are numerous and contends that the case 
have before the rule does not apply. not think 
necessary review these cases. The case before presents 
feature different from that any other which our attention has 
been called, have been able find, and which has not been 
presented argument. has already been shown that the general 
provision the act exempting the bonds themselves from taxa- 
tion” was not sufficiently broad include the tax involved herein. 
this general provision there was added certain exceptions. 


ceptions, when properly and logically made, narrow the provision 


which they apply. The peculiar feature the case before that 
claimed that making the exception Congress, instead limit- 
ing the general provision, actually enlarged and made apply 
taxes other than those included its terms. Such construction 
think neither reasonable nor logical. 

contended behalf plaintiff that the exemption clause 
left without force meaning unless construed that 
would apply gift taxes. But this not correct. The refusal 
apply the construction contended for plaintiff simply leaves the 
excepting clauses they were. inclusion the exception 
“estate inheritance taxes” added nothing thereto, for such taxes 
were not included the general provision and the effect the other 
exceptions not altered. 

Nor see anything the circumstances surrounding the 
passage the law and the subsequent proceedings under which the 
bonds were issued that indicated purpose the part Congress 
make the bonds exempt from gift taxes. Gift taxes were not 
mentioned the original statute for the obvious reason that none 
had been imposed the time was enacted. The provision that 
the bonds were not exempt from estate and inheritance taxes 
was probably inserted because the ordinary layman and even business 
men not familiar with legal distinctions might think the statutory 
provision exempting the bonds from “all taxation” would prevent 
the imposition estate and inheritance taxes relating them. Such 
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provisions are often inserted statute, and when included the 
statute, are usually made part any Treasury statement made 
with reference the issuance the bonds. The bonds involved 
were not issued until after gift tax had been enacted, but insert- 
ing the bonds and circulars the language the statute the 
Treasury simply followed the ordinary course. 

The precise question involved the case before was presented 
the Board Tax Appeals the case Lawrence Phipps 
decision promulgated June 1936, held that the tax was not levied 
upon either the principal interest the bonds which constituted 
the gift involved the case before it, but was excise the 
transfer the property another. Citing Knowlton Moore, 
178 41, Ct. 747, Ed. 969; New York Trust Co. 
660; Bromley McCaughn, supra; and Plummer Coler, 178 
115, Ct. 829, 998. dissenting opinion was filed, 
but think the Board Tax Appeals was clearly right its 


Fair Trade Law Permitting Price Fixing Sustained 


The United States Supreme Court has held constitutional 
the Illinois Fair Trade Act permitting the producer vendee 
trade-marked branded commodity contract with 
respect fixing the price which such commodity may 
resold. Old Dearborn Distributing Co. (Appellee) Sea- 
gram-Distillers Corporation (Appellant), Supreme 
Court Rep. 

The Old Dearborn Company (referred the opinion 
“appellees”) wholesale dealer alcoholic beverages, 
buying the products which deals from the producers. 
The Seagram Company (referred the opinion “appel- 
corporation operating four retail liquor stores 
the city Chicago and selling both wholesale and retail. 
The Old Dearborn Company had not sold any the alcoholic 
beverages controversy the Seagram Company. sells 
only wholesalers distributors and had entered into con- 
tracts with such wholesalers distributors pursuant the 
provisions the Fair Trade Act. The Seagram Company 
bought some the products disposed under these con- 
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tracts and sold them prices below those stipulated the 
contracts and continued after the Old Dearborn Com- 
pany demanded that cease such practice. 

This action restrain such price cutting the part 
the Seagram Company followed and the defense was that the 
provisions the Illinois Fair Trade Act are invalid that 
they deny due process law and equal protection the 
laws violation the Fifth and Fourteenth Amendments 
the Federal Constitution. 

Price fixing agreements the character attacked this 
case have heretofore been held invalid number decisions 
unlawful restraint trade under the provisions the 
Sherman Anti-Trust Act. Following these decisions, num- 
ber bills were introduced Congress from time time, 
authorizing the standardization price agreements respect 
identified goods. Extensive hearings these bills were 
held Congressional committees but none them was 
enacted into law. These proposed bills were all essential 
respects similar the Illinois Fair Trade Act. The court 
points out that, “While the proposed legislation was vig- 
orously assailed other respects, not find that any 
constitutional objection urged.” 

The court also points out its opinion that dealing 
not with the sale commodity commodity, but with 
the sale commodity identified the trade-mark, brand 
name the producer owner. The purchaser 
trade-marked commodity owns merely the commodity. 
does not become the owner the trade-mark. The owner 
retains title and entitled protection his property rights 
therein. There nothing the law, the court observes, 
prevent the purchaser trade-marked article from remov- 
ing the trade-mark and selling the article his own price, 
provided does without utilizing the good will the 
owner making the sale. 

the time making this decision, the Supreme Court 
also upheld the constitutionality and the Cali- 
fornia Fair Trade Act, law substantially identical with the 
Act. 

The exceptional importance attached the Supreme 
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Court’s decisions the California and Illinois laws arises 
largely from the fact that several other States have enacted 
similar statutes, some which are almost identical with the 
two mentioned, and some which have recently been held 
unconstitutional State courts. Special significance seen 
the decisions for the further reason that they throw light 
the legality certain provisions the retail code under 
the NRA. One the controversial issues that code was 
question the right prohibit the practice selling 
nationally known and standardized brands less than the 
manufacturers’ resale prices. Some observers regard the 
action the Supreme Court the California and Illinois 
cases permitting least partial revival similar prin- 
ciples regulation. 

The following paragraphs are quoted from the opinion 
the court sustaining the validity the Act: 


First. respect the due process law clause, con- 
tended that the statute price-fixing law, which has the effect 
denying the owner property the right determine for himself 
the price which will sell. Appellants invoke the well-settled 
general principle that the right the owner property fix the 
price which will sell inherent attribute the property 
itself, and such within the protection the Fifth and Four- 
teenth Amendments. Tyson Brother United Theatre Ticket Offices 
Banton, 273 418, 429, Ct. 426, 427, Ed. 
718, 1236; Wolff Packing Co. Court Industrial 
Relations, 262 522, 537, Ct. 630, 633, Ed. 1103, 
Ed. 913, 1827; Williams Standard Oil Co., 278 
Ice Co. Liebmann, 285 262, Ct. 371, Ed. 747. 
These cases hold that, with certain exceptions, which need not now 
set forth, this right the owner cannot denied legislative 
enactment fixing prices and compelling such owner adhere them. 
But the decisions referred deal only with legislative price fixing. 
They constitute authority for holding that prices respect 
goods may not fixed under legislative leave contract 
between the parties. The Tllinois Fair Trade Act does not infringe 
the doctrine these cases. 

Section (Smith-Hurd Stats. 12114, 188) affirms the 
validity contracts sale resale commodities identified the 
trade-mark, brand, name the producer owner, which are 
fair and open competition with commodities the same general 
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class produced others, notwithstanding that such contracts 
stipulate: (1) That the buyer will not resell except the price 
stipulated the vendor; and (2) that the producer vendee 
such commodity shall require, upon the sale another, that 
agree turn not resell except the price stipulated such 
producer vendee. clear that this section does not attempt 
fix prices, nor does delegate such power private persons. 
permits the designated private persons contract with respect there- 
to. contains element compulsion but simply legalizes their 
acts, leaving them free enter into the authorized contract not 
they may see fit. Thus far, the act plainly not open objec- 
tion; and none seems made. 

The challenge directed against section (Smith-Hurd Stats. 
12114, 189), which provides that wilfully and knowingly adver- 
tising, offering for sale selling any commodity less than the 
price stipulated any contract made under section whether the 
person doing not party the contract, shall constitute 
unfair competition, giving rise right action favor any- 
one damaged thereby. 

first observed that section reaches not the mere 
advertising, offering for sale, selling less than the stipulated 
price, but the doing any these things willfully and knowingly. 
are not called upon determine the case one who has made 
his purchase ignorance the contractual restriction upon the 
selling price, but purchaser who has had definite information 
respecting such contractual restriction and who, with such knowledge, 
nevertheless proceeds willfully resell disregard it. 

the second place, section does not deal with the restriction 
upon the sale the commodity qua commodity, but with that restric- 
tion because the commodity identified the trade-mark, brand, 
name the producer owner. The essence the statutory viola- 
tion then consists not the bare disposition the commodity, but 
forbidden use the trade-mark, brand, name accomplish- 
ing such disposition. The primary aim the law protect the 
property—namely, the good will—of the producer, which still 
owns. price restriction adopted appropriate means 
that perfectly legitimate end, and not end itself. 

Appellants here acquired the commodity question with full 
knowledge the then existing restriction respect price which 
the producer and wholesale dealer had imposed, and, course, with 
presumptive not actual knowledge the law which authorized the 
restriction. Appellants were not obliged buy; and their voluntary 
acquisition the property with such knowledge carried with it, upon 
every principle fair dealing, assent the protective restriction, 
with consequent liability under section the law which such 
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acquisition was conditioned. Cf. Provident Institution Jersey 
City, 113 506, 514, 515, Ct. 612, Ed. 1102; Vreeland 
Eq. 399, 402; same case appeal, Vreeland 
Mayor, etc., Jersey City, Eq. 574, 577. 

find nothing this situation justify the contention that 
there unlawful delegation power private persons control 
the disposition the property others, such was condemned 
Trust Co. Roberge, 278 116, 121, 122, Ct. 50, 51, 52, 
Ed. 210, 654; and Carter Carter Coal Co., 298 
238, 311, Ct. 855, 872, 873, Ed. 1160. those 
cases the property affected had been acquired without any pre- 
existing restriction respect its use disposition. The im- 
position the restriction invitum was authorized after complete 
and unrestricted ownership had vested the persons affected. Here, 
the restriction, already imposed with the knowledge appellants, ran 
with the acquisition and conditioned it. 

result denial due process. are here dealing not with 
commodity for which the brand trade-mark stands. Appellants 
which bears evidence its origin and the quality the 
commodity for which the brand trade-mark stands. Appellants 
own the commodity; they not own the mark the good will that 
the mark symbolizes. And good will property very real sense, 
injury which, like injury any other species property, 
proper subject for legislation. Good will valuable contributing 
aid business—sometimes the most valuable contributing asset 
the producer distributor commodities. And distinctive trade- 
marks, labels and brands, are legitimate aids the creation 
enlargement such good will. well settled that the proprietor 
the good will entitled protection against one who attempts 
deprive him the benefits resulting from the same, using his 
labels and trade-mark without his consent and authority.” McLean 
Fleming, 245, 252, Ed. 828. “Courts afford redress 
relief upon the ground that party has valuable interest the 
good will his trade business, and the trademarks adopted 
maintain and extend Hanover Star Milling Co. Metcalf, 240 
403, 412, Ct. 357, 360, Ed. 713. The ownership 
the good will, repeat, remains unchanged, notwithstanding the 
commodity has been parted with. Section the act does not 
prevent purchaser the commodity bearing the mark from selling 
the commodity alone any price pleases. interferes only when 
sells with the aid the good will the vendor; and interferes 
then only protect that good will against injury. proceeds upon 
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the theory that the sale identified goods less than the price fixed 
the owner the mark brand assault upon the good will, 
and constitutes what the statute denominates “unfair competition.” 
See Liberty Warehouse Co. Burley Tobacco Growers’ Ass’n, 276 
71, 91, 92, 96, 97, Ct. 291, 295, 296, Ed. 473. 
There nothing the act preclude the purchaser from removing 
the mark brand from the commodity—thus separating the 
physical property, which owns, from the good will, which the 
property another—and then selling the commodity his own 
price, provided can without utilizing the good will the 
latter aid that end. 

There great body fact and opinion tending show that 
price cutting retail dealers not only injurious the good will 
and business the producer and distributor identified goods, but 
injurious the general public well. The evidence that effect 
voluminous; but would serve useful purpose review the 
evidence enlarge further upon the subject. True, there 
evidence, opinion and argument the contrary; but does not 
concern determine where the weight lies. need say more 
than that the question may regarded fairly open differences 
opinion. The legislation here question proceeds upon the former 
and not the latter view; and the legislative determination that 
respect, the circumstances here disclosed, conclusive far 
this court concerned. Where the question what the facts estab- 
lish fairly-debatable one, accept and carry into effect the 
opinion the Legislature. Radice New York 264 292, 
294, Ct. 325, 326, Ed. 690, Zahn Board Public 
Works, 274 325, 328, Ct. 594, 595, Ed. 1074, and 

Second. The contention that section the act denies the equal 
protection the laws violation the Fourteenth Amendment 
proceeds upon the view that confers privilege upon the produc- 
ers and owners goods identified trade-mark, brand, name, 
which denies the case unidentified goods. this court many 
times has said, the equal protection clause does not preclude the 
states from resorting classification for the purposes legislation. 
only requires that the classification “must reasonable, not 
arbitrary, and must rest upon some ground difference having 
fair and substantial relation the object the legislation, that 
all persons similarly circumstanced shall treated alike.” Colgate 
Harvey, 296 404, 422, 423, Ct. 252, 255, 256, Ed. 
299, 102 54, and cases cited. 

Clearly, the challenged section the act satisfies this test. 
Enough appears already this opinion show the essential differ- 
ence between trade-marked goods and others not identified. The 


H 


THE BANKING LAW JOURNAL 


entire struggle bring about legislation such the act 
embodies has been based upon this essential difference. Radice 
New York, 264 292, 296, 297, Ct. 325, 327, Ed. 
690, sustained statute prohibiting night employment women 
restaurants large cities, against the claim that denied equal 
protection the laws that did not apply small cities, 
women employed singers and performers, attendants ladies’ 
cloak rooms and parlors, employees hotel dining rooms and 
kitchens lunch rooms and restaurants conducted employers 
for the benefit their employees. Former decisions the court were 
cited sustaining classifications based upon differences between fire 
insurance and other kinds insurance; between railroads and other 
corporations; between barbershop employment and other kinds 
labor; between “immigrant agents” engaged hiring laborers 
employed beyond the limits state and persons engaged the 
business hiring for labor within the state; between sugar refiners 
who produce the sugar and those who purchase it. Other illustrations 
similar character might cited. 

But unnecessary pursue the subject further; for, since the 
sole purpose the present law afford legitimate remedy for 
injury the good will which results from use trade-marks, 
brands, names, obvious that its provisions would wholly 
inapplicable goods which are unmarked. 


Decree affirmed. 


Liability Guardian Sale Bonds 


Even though statute provides that, the application 
guardian the proper court “may” order change the 
investment the guardianship funds, the guardian may 
nevertheless sell bonds belonging the guardianship estate 
without such order and will not liable for loss which may 
sustained where uses due care and prudence the 
transaction. other words, guardian not insurer 
the safety investments made him and not held 
extraordinarily high degree care. course, the statute, 
instead being permissive form, specifically requires 
guardian obtain court order before selling securities be- 
longing the estate, the guardian will responsible for any 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §564. 
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loss sustained through making sales securities where the 
required order has not been obtained. 

This was decided the Supreme Court Indiana 
the case Fletcher Trust Company Hines, Rep. 
(2d) 562. 

was also held this case that receipt signed 
ward not conclusive evidence settlement between the 
guardian and ward binding upon the ward. Such receipt 
may explained, qualified even contradicted verbal 
evidence. 

this case trust company, acting guardian, filed 
final report which showed that, different times, with the 
sanction the Probate Court, the guardian purchased various 
bonds and that these bonds were sold later less than the 
amount paid for them. Objections were filed the guard- 
ian’s report and these objections were sustained the 
Probate Court. Upon appeal the Supreme Court, the 
lower court was reversed and the guardian was held free from 
liability. The following paragraphs are quoted from the 
court’s opinion: 


The receipt signed the ward was not conclusive evidence 
settlement between the appellant and its ward. Such receipt may 
explained, qualified, even contradicted parol evidence. 
Beedle al. State, Ind. 26. 

The case was evidently tried the theory that the sale the 
bonds without order court was unlawful, that there was 
emergency sell the same. and that the guardian did not act with 
diligence, ordinary care, and prudence. 

contended the appellant (the guardian) that under the 
common law guardian has power sell personal property the 
ward without order the court and this conceded the 
appellee. This seems well settled the weight authority. 
that this rule has been changed this state, and cites section 8-112, 
Burns’ 1933, section 3434, Baldwin’s Ind. St. 1934, sustain the 
proposition. not agree this construction the statute. 
The section referred reads follows: proper court may, 
application guardian, any other person (said guardian 
having notice thereof), order and decree any change made 
the investment the estate any ward, that may, such court, 
seem advantageous such estate.” the sale real estate belong- 
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ing ward the law, sections, 8-113, 8-123, Burns’ 1933, sections 
3440, 3447, Baldwin’s Ind. St. 1934, very specific what the 
guardian shall do, but have found statute directing the manner 
the sale personal property and have found case our 
courts directly point the question the necessity obtaining 
court order. are decisions other courts, however, which 
hold that unless the power restricted statute, the guardian may 
sell without order. 

the case Equitable Life Assurance Society, 152 
499, 503, Ct. 678, 679, Ed. 528, the court was con- 
sidering statute Mississippi which provided that, “The court 
may order sale personal property ward.” discussing 
the statute, the court said: “But the statutes relied on, far 
they relate guardians, would seem permissive, and not 
restrictive, and provide mode which the guardian may 
obtain advance judicial approval such sale compromise, 
and thereby, the absence fraud, establish that for the 
interest the ward, instead leaving that fact open dispute 
future day.” And was further said: guardian, unless his 
powers this respect are restricted statute, authorized, 
virtue his office, and without any order court, sell his ward’s 
personal property, and reinvest the proceeds, and collect com- 
promise and release debts due the ward, subject the liability 
called account the proper court has acted without due 
regard the ward’s interest.” 

similar statute ours was considered the case Gardiner 
Beacon Trust Co., 190 Mass. 27, 455, 456, 
(N.S.) 767, 112 Am. St. Rep. 303, Ann. Cas. 581, wherein was 
contended that guardian could not transfer note and mortgage 
without order from the probate court. The statute provided 
that upon application the guardian, any person interested 
the estate the ward, the probate court may authorize sell and 
transfer any personal property held him guardian. The court 
said: “But the object this provision was, and is, think, 
furnish way which guardian could protect himself and his 
sureties obtaining advance judicial approval the sale and 
investment, and not require him obtain license from the court 
order sell and transfer personal property his ward.” 

The rules law stated the foregoing cases seem uni- 
versally recognized. Section 8-112 and section 3434, supra, not 
place restriction upon the guardian that necessary for him 
secure court order sell personal property belonging his 
ward. may and thereby forestall any objections that might 
arise later the administration his trust. Although not 
necessary obtain court order sell, certainly the wise and 
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sound policy the part guardian secure such order not 
only for the protection the ward’s interest, but also for his own. 

guardian dealing with affairs his ward required use 

due care and prudence, but such degree care and prudence the 
guardian, acting without fraud, not required higher than 
that which ordinarily prudent man exercises his own affairs 
like nature. Wainright Burroughs al., Ind. App. 393, 
591. the case Slauter Favorite, Guardian, 107 Ind. 
291, 880, 882, Am. Rep. 106, said: “Guardians must 
held exercise care and prudence managing and investing the 
money their wards, and lax rules upon this subject would lead 
grave abuses and wrongs; but, the other hand, guardians are 
not insurers the safety investments made them, nor should 
they held extraordinary degree care, for require that 
high degree care would deter prudent men from undertaking the 
trust, and thus compel the courts appoint incompetent unworthy 
men manage the persons and estates infants. The 
degree care and prudence required the guardian ought not 
higher than such ordinarily prudent man employs his 
own affairs, and this the degree which the law requires.” This rule 
law seems universally recognized and not necessary 
cite other cases. 

Applying this rule law the facts the instant case, forces 
the conclusion that the lower court erred its judgment. 

There absolute lack evidence show that the appellant 
did not use that degree care and prudence such used 
ordinarily prudent business man. the original investment, 
ordered the court, the holding the Bavarian bond was unfortu- 
nate, but the complaint here not the purchase but the sale 
the bond. The evidence shows that the sale was made upon the 
recommendation and advice two committees the appellant—com- 
posed business men. The evidence shows that there was rapidly 
declining market value the Bavarian bond due political and 
social conditions Germany. was the judgment these men 
that the bond should sold avoid further loss. The evidence 
shows that appellant, its officers, acted the transaction care- 
ful and prudent business men under the facts presented them 
the time. This all the law requires. The bond was sold its 
then market value. 

may also said that there evidence show that appel- 
lant did not use such care and prudence, the law requires, selling 
the government bond and the Indianapolis Water Company bond, 
and this being true, the appellant would not liable for the loss 
sustained the ward. 

The theory the exceptions filed the final report based 
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upon the fact that petition was filed the guardian for the sale 
the bonds and order was made the court sell the same. 
There complaint made the exceptions filed that the appellant 
did not use that degree care and prudence required law the 
sale the bonds. And heretofore stated, the case was evidently 
tried upon the theory that because there was order the court 
sell the bonds, the appellant was liable for all the loss sustained. 
heretofore shown, not absolutely necessary for guardian 
this state first obtain order sell personal property belong- 
ing the ward. Where such order obtained, and where full 
disclosure all the facts are made, the absence fraud, such 
order will ordinarily absolve guardian from liability any loss 
sustained. However, order made and guardian acts upon 
his own responsibility the sale personal property, then the law 
requires him show that acted with that degree care and 
prudence which the law requires. 

The statute, Burns’ 1933, 8-111, section 3430, Baldwin’s Ind. 
St. 1934, relative the duties guardians provides: shall 
the duty every guardian any minor: Second. 
manage the estate for the best interest his ward.” Under this 
provision long the guardian uses that degree care and pru- 
dence used ordinary businessmen may such things relative 
his trust when for the best interest the ward without order 
court except where the statute specifically provides for order. 
the case Cypress Creek Coal Co. Boonville Mining Co., 194 
Ind. 187, 142 645, 648, the court said: “Under statute 
giving guardian the right manage his ward’s estate for the best 
interests the ward, has right lease the ward’s real estate 
without order court.” 

cannot say, under the evidence, that the sale the bonds was 
not for the best interest the ward. the contrary, the evidence 
shows that was for the best interest the ward make such sale. 
fail find any evidence sustain the finding and judgment 
the lower court. true that there was loss the estate, but 
this fact not alone sufficient. must not only loss 
sustained, but must shown that the loss was caused: lack 
care and prudence upon the part the guardian. The evidence does 
not show this. guardian held responsible for every 
loss sustained the course his management his trust regardless 
the care and prudence may have used, would then 
insurer the safety the investment made him. The law does 
not require this. said the case Slauter Favorite, Guard- 
ian, supra: “Guardians are not insurers the safety investments 
made them, nor should they held extraordinary degree 
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care, for require that high degree care would deter prudent 
men from undertaking the trust, and thus compel the courts 
appoint incompetent unworthy men manage the persons and 
estates infants.” 


Definition Interest Under Regulation 


Regulation the Board Governors the Federal 
Reserve System, dealing with the payment deposits and 
the payment interest deposits member banks the 
Federal Reserve System, became effective January 1935. 

general, this Regulation prohibits the payment 
interest demand deposits, fixes the maximum rate in- 
terest which may paid time and savings deposits, 
prohibits the payment time deposits before maturity and 
specifies certain requirements notice withdrawal 
savings deposits. 

Section (f) defines the term “interest” used Regu- 
lation The object and result this section prohibit 
banks from making practice giving free service any 
kind depositors. While Regulation went into effect 
January 1935, the effective date section was 
deferred “until such date may fixed further action 
the Board.” The Board Governors has now fixed upon 
February 1937, the effective date this section. 

Section (f) reads follows: 


The term “interest” means payment, credit, service other 
thing value which made furnished bank consideration 
for the use the funds constituting deposit and which involves the 
payment absorption the bank out-of-pocket expenses 
expenses arising out specific transactions for specific customers 
and definitely attributable such transactions distinguished from 
overhead and general operating expenses, regardless whether such 
payment, credit, service other thing value varies with bears 
substantially direct relation the amount the depositor’s 
balance. 

The term “interest” includes the payment absorption ex- 
change and collection charges which involve out-of-pocket expenses, 
but does not include the payment absorption taxes upon de- 
posits whether levied against the bank the depositor nor the 
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payment absorption premiums bonds securing deposits 
where such bonds are required order under authority law. 

Notwithstanding the foregoing, the payment absorption 
isolated items out-of-pocket expense trivial amounts and not 
regularly recurrent nature, where the charging such items 
customers would cause undue friction misunderstanding, will not 
deemed payment interest, provided that the bank acts 
good faith and does not utilize the absorption such items 
basis for soliciting accounts obtaining advantage over com- 
petitors and provide further that the bank maintains and makes 
available the examiners authorized examine the bank record 
showing the amounts such items paid absorbed it, the dates 
such payment absorption, and the names the customers for 
whom such items were paid absorbed. 


Effect Acceleration Clause Negotiability 


The negotiability promissory note, payable bank 
specified day, not destroyed the following clause: 


If, any time, the security held said bank for this note, and 
for such other debts, liabilities and obligations, become unsatis- 
factory said bank, the makers hereof agree furnish, demand, 
such further security make such payment account shall 
satisfactory said bank, 


This was decided the United States District Court 
Louisiana) Merchants Marine Bank Pasca- 
goula, Miss., Hibernia Bank Trust Co., Fed. Supp. 
433. court said: 


argued that the clauses said note and the note that pre- 
ceded constitute order promise something addition 
the payment money, and make the time its maturity depend 
wholly the caprice the payee. determining the issue thus 
presented, resort must had the Louisiana jurisprudence, for 
conceded that this court should accept the definite interpretation 
the state’s negotiable instrument law construed the highest 
court this state. 

The Supreme Court the State Louisiana has considered this 
question upon numerous occasions, but instance did the note 
controversy contain the identical clause which found the Hi- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §879. 
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bernia Bank note. conclusion, from analysis all the 
authorities, that some the earlier expressions the Supreme 
Court would tend support the argument plaintiff; but take 
now settled the light the hereinafter cited authorities that 
there can question the negotiability the Hibernia 
Bank Trust Company note. Bonart Rabito, La. 970, So. 
166; Mechanics Metals National Bank Warner, 145 La. 1022, 
So. 228; Liquidation Canal Bank Trust Co., 182 La. 
421, 162 So. 31, 102 1091. 

instrument payable day certain negotiable, and this 
note contains absolute promise pay time specified. the 
light the authorities, supra, clear that acceleration clause 
such have here does not destroy the negotiability note. 


The Trust Provisions the Hayden Will 


The will Charles Hayden, senior partner the private 
banking firm Hayden, Stone Company, New York, 
who died January was filed for probate the Surro- 
gate’s Court New York County January 12. esti- 
mated the executors, named the will, that the entire 
estate will inventory about $50,000,000. 

entire estate will devoted, under the terms 
the will, the establishment trust for the education 
boys and young men and the advancement their “moral, 
mental and physical well-being.” This trust will known 
the “Charles Hayden Foundation.” 

outright gift $1,000,000 made the Massachu- 
setts Institute Technology, Mr. Hayden’s alma mater, and 
other outright gifts, aggregating $647,000, are made 
various friends. amount excess $2,500,000 will 
used establish trust funds, the income paid the 
designated beneficiaries during their respective lives. each 
case provided, however, that the principal shall even- 
tually revert the Foundation. 

The executors are authorized leave $5,000,000 the 
estate invested the limited, special, capital Hayden, 
Stone Company for period not exceeding fifteen years, 
provided that interest the rate per cent. paid there- 
on; the alternative, the executors are granted discretion 
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lend Hayden, Stone Company $5,000,000 its 
per cent. demand promissory notes, provided that the 
aggregate capital investment and loans shall, time, 
exceed $5,000,000. 

The executors appointed the will are Arthur 
Ronaghan, President the Equitable Trust Company 
New York; Edgar Doubleday, Controller Hayden, 
Stone Company; and Earl Daveler, Vice-President 
the Utah Copper Company. 

The sections the will providing for the establishment 
the charitable and educational Foundation, referred 
above, read follows: 


FIFTH: disposing residuary estate have had two 
thoughts mind. first duty own. have never 
married and brother amply provided for, consider 
duty endeavor arrange that residuary estate shall 
held, administered and disposed that the greatest good may 
result therefrom the greatest number. has been long 
cherished aim and purpose, and will, establish founda- 
tion acquire the bulk fortune, the income from which, and 
need the principal also, shall employed the education 
boys and young men, especially the advancement their moral, 
mental and physical well-being. firmly convinced that the future 
this nation, and the world for that matter, depends small 
part upon the young men the United States, and that they 
receive proper training boyhood and youth, through education, 
mental recreation, wholesome educational entertainment 
ordinated physical training, and more than all addition they 
fostered and encouraged the manner right and proper living 
and the principles thereof properly the end that they 
may kept from evil environments and guarded against baneful 
influences, shall rear nobler race men who will make better 
and more enlightened citizens, the ultimate benefit mankind. 

Therefore, effectuate said aim and purpose give, devise 
and bequeath all the rest, residue and remainder estate, real, 
personal and mixed, whatsoever kind and wheresoever situated, 
which may die seized possessed, which any way 
may entitled have any interest whatsoever, including, without 
any limitation the generality any the provisions hereof, all 
property interest therein acquired which may 
become entitled after the execution this will, well all property 
over concerning which may have any power appointment, and 
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all property herein attempted disposed of, the disposition 
whereof reason lapse other cause shall fail take effect, 
and all property not otherwise herein effectually given, devised 
bequeathed; also all money and property which shall remain any 
trust estate created hereunder any codicil may make, after 
the expiry the trust, unto trustees hereinafter named, trust, 
nevertheless, for the following uses and purposes: 


Instructions Trustees 


(a) hereby direct and instruct said trustees, together with 
brother, Josiah Willard Hayden, survivors, and such other 
persons, any, they may associate with them, soon after 
decease practicable and within the lifetime Arthur Ronaghan 
and Edgar Doubleday, the survivor them, incorporate 
cause incorporated under the general laws the State New 
York, special act the Legislature said State, member- 
ship, non-stock corporation, not organized for pecuniary business 
profit its members, trustees, directors, officers others, but organ- 
ized and operated exclusively for charitable and/or educational 
purposes, known Charles Hayden similar 
name (the word “corporation” “incorporated” the abbreviation 
“Inc.” similar word abbreviation may added deemed neces- 
sary. Any reference herein Charles Hayden Foundation 
Foundation, shall deemed include Charlhay Corporation its 
name changed hereinafter provided), which shall have authority, 
among other powers may conferred upon it, take and hold 
property absolutely and/or trust and administer, invest and 
reinvest the same, and devote the income therefrom, well 
principal thereof need be, the said objects and purposes the 
said corporation, which shall general scope follows: 

(1) assist needy boys and young men. 

(2) aid and assist charitable and public educational uses 
and purposes for the moral, mental, intellectual and physical well- 
being, uplifting, upbuilding and development boys and young men 
this country. 

(3) found and/or provide scholarships for deserving boys 
and young men this country, and for graduates undergraduates 
colleges, and assist them attending any educational institution 
this country abroad. 

(4) assist and/or found, equip provide for the 
maintenance institutions associations for the advancement 
learning this 

(5) aid, assist, build, equip and maintain clubs, gymnasia and 
recreation centers this country for the training and development 
boys and young men. 
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(6) aid and assist and receive, hold, administer and dispose 
property for the benefit any university, college, school 
other institution for the advancement learning any branch 
department thereof for the benefit any hospital any 
branch department thereof, 


Use Principal Unlimited 


The income shall, and principal need be, said foundation 
may employed the furtherance the foregoing objects and 
purposes and placing within the reach boys and young men the 
privilege education, mental recreation, wholesome educational en- 
tertainment and co-ordinated physical training. place limitation 
the dispositions the principal applied the foregoing 
objects and purposes, but request that the greater part thereof 
conserved that the benefits the foundation may extend future 
generations. 

the disposition such income, and principal need be, pref- 
erence shall the furtherance and carrying out the 
foregoing objects and purposes within the City New York, Y., 
and the city Boston, Mass., but nothing herein contained, 
otherwise shall construed prevent the aiding such activities 
anywhere else this country. 

thus stating the objects and the powers given said 
corporation, not intend limit said trustees the incor- 
porators said corporation the language thus employed me, 
nor that the charter procured them shall limited the 
objects hereinbefore named, but that such charter shall provide for 
the power carry out the objects and purposes thus specified 
me, and may contain such other, further and additional enumera- 
tions powers, objects and purposes said trustees, the 
incorporators said corporation, may deem necessary convenient 
for the proper fulfillment the objects purposes herein expressed, 
i.e., for charitable and public educational purposes, but not for 
private gain, and may sanctioned the laws the State 
New York. 

Details Left Trustees 

The details the organization, maintenance and operation 
the corporation, and the by-laws, rules and regulations concerning 
the conduct its operations, leave the uncontrolled discretion 
the incorporators and trustees directors, the case may be, 
said corporation, hereby authorizing them carry out such details 
such manner them shall seem best. 

(b) hereby direct said trustees, upon the incorporation 
said foundation, and within the lifetime said Arthur Ronaghan 
and Edgar Doubleday, the survivor them, transfer and 


| 
{ 
q 
q 
q 
{ 
q 
q 
4 


THE BANKING LAW JOURNAL 


pay over unto the said corporation the entire principal and accumu- 
lated income the said trust fund created this article 
will, order that said corporation may devote the same under the 
laws the State New York for and the uses and purposes that 
may provided the charter by-laws aforesaid. 

request that brother Josiah Willard Hayden, 
member and elected appointed director and/or trustee, the 
case may be, said corporation, together with executors and 
trustees hereinafter named, and that they all four shall act directors 
and/or trustees said corporation for least the first year its 
existence and long thereafter they shall elected and may 
willing serve. desire that shall provided the 
charter by-laws said corporation that the event the death, 
resignation inability serve any the members, directors 
trustees, the case may be, said corporation, the members, direc- 
tors and/or trustees then office shall have power appoint 
elect their successor successors, and the event the death, 
resignation inability serve all the members, directors 
trustees, the case may be, without appointing electing succes- 
sors, then hereby authorize and empower the Equitable Trust Com- 
pany New York New York corporation), its successor and 
successors, make such appointment appointments, cause such 
elections made, from time time, from among its executive 
officers whose term terms members, officers, directors trustees, 
the case may be, said foundation shall continue only long 
they may officers said trust company its successor 
successors. said trust company its successors unwilling 
act, then hereby authorize and empower the New York Trust Com- 
pany New York corporation) and its and successors 
make such appointment appointments, upon the same terms and 
conditions. 

Size Board Optional 


The charter by-laws said foundation may also provide that 
its members, directors trustees, the case may be, shall have 
power increase decrease their number from time time, 
provided, however, there always shall not less than three directors 
trustees. 

desire that the provisions this will relative the investment 
executors and trustees the principal and income the 
under this will shall govern the officers and direc- 
tors and/or trustees, the case may be, said corporation the 
management such trust estate and the investment its trust funds; 
that they shall entitled reasonable compensation for acting 
such whether not they are also executors trustees hereunder and 
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they may employ such assistants and clerks and pay them such com- 
pensation, all the directors and/or trustees may determine, but said 
corporation shall operate without personal pecuniary profit and its 
activities shall wholly and exclusively charitable, affecting the 
general public and not for the benefit any private ends. 

may deemed more advantageous incorporate said founda- 
tion under the laws the United States some other State 
order carry out and effectuate completely the objects and pur- 
poses hereby intended accomplished. Accordingly, hereby 
authorize and empower said Trustees, and brother, Josiah 
Willard Hayden, survivors, their uncontrolled discretion and 
for any reason they may assign, incorporate said foundation 
under the general laws special act the United States 
the Commonwealth Massachusetts, any other State the 
United States, legal and possible so, and incor- 
porated that its certificate incorporation charter and by-laws 
may contain the same purposes and objects and, possible, the 
same provisions, and the officers, directors and/or trustees such 
corporation shall have the same powers and entitled the same 
immunities those hereby conferred and/or granted such 
corporation had been incorporated under the laws the State 
New York this article provided. And the trust companies 
mentioned aforesaid shall not have power act any such other 
State, my, said trustees and brother, for any reason, may 
determine that advisable more advantageous appoint an- 
other trust company bank their stead, then hereby authorize 
and empower said trustees and brother, survivors, 
appoint any other trust company bank, national State, wherever 
located, and, necessary, any officers thereof, substitution for the 
trust companies have designated, and they shall have the same 
powers appointment successor members, directors trustees, 
the case may be, such foundation are hereby conferred upon 
the trust companies herein named. 


Alternative Plan Suggested 


(c) trustees and brother Josiah Willard Hayden 
survivors their uncontrolled discretion should conclude that instead 
incorporating the Charles Hayden Foundation would more 
advantageous employ the Charlhay Corporation charitable 
membership corporation formed under the Member Corporations 
Law New York) the instrumentality carry out the objects 
and purposes mentioned this article, the said Charlhay Corpora- 
tion may used, instead forming new corporation, provided 
its name changed Charles Hayden Foundation similar 
name (the words “corporation” “incorporated” the abbreviation 
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“Inc.” similar word abbreviation may added deemed neces- 
sary), and, provided further, that trustees and brother 
Josiah Willard Hayden, the survivors, are then become members 
and directors said Charlhay Corporation. 

such event all the terms and conditions and provisions 
hereof shall apply said Charlhay Corporation, its members, officers 
and directors, the same manner and the same extent had 
been originally named herein instead said Charles Hayden Founda- 
tion, and hereby direct trustees transfer and pay over 
the entire principal and accumulated income the trust fund 
created this article devoted the uses and purposes men- 
tioned aforesaid and the provisions hereof relative investments 
trust funds and immunity from liability, shall apply 
manner the members, officers and directors said Charlhay 
Corporation. 

(d) have been making donations said Charlhay Corporation 
and has been distributing the same strictly accordance with its 
charter for charitable and educational objects and purposes, among 
others the following American Red Cross (New York County 
Chapter) the Boys’ Club New York, Boys’ Club America, the 
Boy Scout Foundation Greater New York, the Charity Organiza- 
tion Society the City New York, the Children’s Aid Society, 
Institute for the Crippled and Disabled, Madison Square Boys’ Club, 
National Recreation Association, the New York for 
Improving the Condition the Poor, the New York Society for the 
Prevention Cruelty Children, the Roosevelt Hospital, and the 
Salvation Army, Inc. 

estate and the directors and/or trustees said foundation continue 
make contributions such charitable and educational objects and 
purposes direct, through said Charlhay Corporation, said 
Foundation, the case may be, but only trustees and/or the 
directors trustees such foundation their uncontrolled discre- 
tion may elect, and then only long they their uncontrolled 
discretion may determine. 


BANKING DECISIONS 


this department are published each month all the important 
the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


LOSSES NOT COVERED FIDELITY BOND 


National Surety Company First National Bank Ardmore, Supreme 


Court Oklahoma, Pac. Rep. (2d) 1122 


fidelity bond, covering bank teller for specified time the 
extent $50,000, carried rider that, consideration reduced 
premium, the surety would not liable for any loss series 
losses not excess $25,000 and then only for the amount such 
excess. was held that, for the purpose computing the $25,000 
exemption, only losses sustained during the period covered the 
bond, and not those prior the time when the bond took effect, 
could included. 

Even though the rider did not specifiy the period during which 
the ‘‘series might continue, the bond itself provided that 
should cover only losses sustained during the term the bond. 
There was nothing the rider modify the provision the bond 
and the provision the bond, therefore, prevailed. 

The action here was brought against two surety companies, each 
which issued bond covering separate period. 

One was issued the National Surety Company and covered 
the period from December 17, 1928, December 17, 1930. The 
amount the bond was $50,000. 

The other bond was issued the Employer’s Liability Assur- 
ance Company and covered the period from December 19, 1930, 
December 19, 1931. The amount this bond was also $50,000. 

The losses caused the insured teller, 
prior the time when the National Surety bond took effect amounted 
approximately $23,000. 

The losses occurring during the two year period covered the 
National Surety bond amounted approximately $13,000. 

The amount the losses during the period covered 
the Employer’s Liability bond amounted approximately $6,300. 

was held that since the losses, neither the two 
periods covered the bonds respectively, amounted $25,000, 
neither surety was liable. The provision the riders did not au- 
thorize the insured bank add losses before the re- 
spective dates the bonds order make the $25,000. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §659. 
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Appeal from District Court, Carter County; Asa Walden, Judge. 

Action the First National Bank Ardmore and another against 
the National Surety Company and another. Judgment for plaintiffs, 
and defendants appeal. 

Reversed. 

Gibson, Tulsa, John Butler, Oklahoma City, and Dol- 
man, Dyer Dolman, Ardmore, for plaintiffs error. 

Potterf, Gray Poindexter, Ardmore, for defendants error. 


RILEY, J.—This action the First National Bank Ard- 
more recover upon two blanket Fidelity bonds covering the employees 
the plaintiff. The bond executed the National Surety Company 
was dated December 17, 1928, and was force until December 17, 1930. 
The one executed the Employer’s Liability Assurance Company was 
effect from December 19, 1930, June 20, 1931. 

During all that time and for several years prior thereto, Russell 
Thomas was employed the bank teller. was discharged June 
20, 1931, because shortage found his accounts. Each the bonds 
sued upon was the principal sum $50,000, but the liability there- 
under was limited the terms riders attached thereto, the material 
part which reads: 


the reduced premium charged for the attached 
bond understood and agreed follows: 

The Underwriter shall not liable under the attached bond 
account any loss series losses caused the acts omissions 
any employee other person combination employees other 
persons, caused the same casualty event, unless the amount 
such loss series losses, after deducting all recoveries account 
thereof made prior the payment such loss losses the Under- 
writer, shall excess Twenty-Five Thousand ($25,000.00), and 
then for such excess only but event for more than the amount 
the attached 


The total shortage Thomas’ accounts amounted $44,650. 
Repayments him the amount $42,650. 

From the pleading appears that the bank had bond the United 
States Fidelity Guaranty Company, which was effect from and 
after December 19, 1926, and which also covered liability bond 
prior date it, but there was rider limiting the liability. This 
bond referred primary bond. 

The abstractions Thomas continued over period years. 
December 19, 1926, the shortage amounted $9,487.79. From that 
date December 19, 1928, the date the bond the National Surety 
Company, additional abstractions were made from time time amount- 
ing about $13,500. From December 19, 1928, December 17, 1930, 
additional amount approximately $13,085 was taken; and from 
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December 19, 1930, June 20, 1931, there were additional abstractions 
amounting approximately $6,319.17. 

This substance the finding the trial court, and there 
contention that the findings these facts are not substantially cor- 
rect. The United States Fidelity Guaranty Company admitted its 
liability under its bond and paid the principal sum thereof. thus 
appears that approximately $22,000 the total shortage was taken 
Thomas before the date the bond the National Surety Com- 
pany, and about $36,000 was taken before the date the bond the 
Employers Liability Assurance Company, but less than $25,000 was 
taken after the date either the bonds sued upon. 


The amount collected from Thomas, allowing him credit for bal- 
ance earned salary, amounted $2,382.83. 


Plaintiff prayed for judgment against the National Surety Company 
the sum $11,084.39, and against the Employers Liability Assur- 
ance Company the sum $17,619.17. 


The trial court after making findings fact substantially above 
stated, and which there complaint, stated his conclusions 
law, which, after referring the contentions made, and comparing the 
provision the riders with the one involved the case Minne- 
apolis Nat. Bank Fidelity Cas. Co. (D. C.) 293 47, 


That the bonds sued upon, without the riders, would make 
the defendant companies liable for any such loss within the 
terms their bonds, from $1.00, $50,000.00. 

That the limitation exemption fixed the rider spe- 
that the company shall not liable for any series losses 
oceasioned the acts any employee unless the total amount such 
losses shall exceed $25,000.00, and then only for the excess, contains 
words that would limit require that this series losses shall all 
during the term the attached bond, that though the law might 
allow imply such limitation for the protection the assured, 
does not allow imply such limitation for the protection 
the company. The bond rather the rider ambiguous 
this particular. does not put any limit the period within which 
such series losses must Under such all the 
law requires that construe the ambiguity favor the assured. 
above stated, other bonds riders have expressly put limit 
the time when such series losses must occur. the defendants 
this wanted such limit they shall have (should have) put 
in. The court not permitted put for them. Neither the 
court permitted construe the doubt ambiguity favor the 
insurance bonding companies. 

That each bonding company therefore liable for the 
amount the loss within the term its bond the extent 
that the total the series losses accrued the time expiration 
its bond exceeded the sum $25,000.00; that under the above, the de- 
fendant Natl. Surety Company, liable for $11,083.23, and the defend- 
ant, Employers Liability Assurance Corporation, liable for 
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Judgment was entered accordingly, and both defendant surety com- 
panies appeal separate petitions error. 

The principal question involves the construction placed upon 
the limiting provision the rider, taken connection with the pro- 
visions the bonds which they were attached. Both parties agree 
that each bond and the rider attached thereto are construed to- 
gether one contract. 

Defendant error contends that the riders were prepared the 
respective sureties and that the language used their own and there- 
fore any ambiguity appearing therein should construed favor 
the bank. 

The question turns upon the meaning the words: under- 
writer shall not liable under the attached bond any 
one loss series losses unless the amount such loss series 
losses, shall excess Twenty-five Thousand Dollars, and 
then for such excess only, but event for more than the amount 
the attached 


The bonds sued upon witheut the riders would make the defendant 
companies liable for any loss occurring within the terms their re- 
spective bonds, from $50,000. That liability would have been 
limited losses within the terms the respective bonds 
clear from the provision the bonds themselves. 

There are two provisions each bond limiting the liability. 

annual premium agrees indemnify First National Bank, Ard- 
more, Oklahoma hereinafter called the Insured, against the direct loss, 
sustained while this bond force and discovered hereinafter pro- 
vided, any money securities, both, defined Section 


Section thereof provides: ‘‘This bond covers losses which shall 
sustained after noon, standard time the Insured’s main office, 
the date hereof and prior noon, standard time aforesaid, the 
effective date the cancellation this bond provided Section 
hereof, and which, losses caused any Employee Em- 
ployees whom this bond, prior such shall have 
terminated provided Section 15, hereof, shall discovered before 
the expiration one year from such termination, and case all 
other losses, before the expiration one year from the date can- 

Each bond with the rider attached thereto must treated 
single contract made the base provisions the bond and the rider 
and not separate agreements. 

clear that the main purpose the rider was modify the 
base provisions the bond make the surety not liable unless 
the total loss the bank, suffered stated the bond and rider, 
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exceeded $25,000, and then only the extent such excess. For this 
concession the premium for the bond was reduced. That plaintiff 
was required pay less for the bond modified the rider. There- 
under before the surety could become liable for the full amount 
the bond the loss losses the bank must have amounted $75,000. 
This would have been true even though the bank did not the so- 
called bond the Wnited States Fidelity Guaranty Company. 
could have canceled that bond without any degree affecting the lia- 
bility the surety. 

The question is: What ‘‘loss series losses’’ are meant when 
such terms are used the riders? 

Naturally turn the loss series losses insured against 
the base provisions the bond. 

First they are ‘‘direct loss sustained while this bond effect, 
and discovered hereinafter and ‘‘losses which shall 
sustained after noon standard time insured’s office the date hereof, 
and prior noon, standard time aforesaid, the effective date 
the cancellation this 

There nothing whatever the riders indicate intention 
include any other loss losses whatever, whether sustained before 
after the time covered the bonds. 

the riders provided that consideration reduced pre- 
mium the surety should not become liable under the bond, ‘‘unless the 
amount such loss series losses shall exceed Twenty-five 
Thousand Dollars, and then for such excess 

argued that because there were words used the 
clause specifically limiting the words ‘‘series losses’’ therein used 
losses sustained within the terms the bond, any losses within 
series, extending back years before the date the bonds, must in- 
making the $25,000 exemption. 

The weakness this contention may demonstrated suppos- 
ing Thomas had, series acts, beginning and ending before the 
effective date either bond here involved, stolen the funds the 
bank, and had taken none whatever during the terms the bonds 
sued upon, could contended that defendant’s bonds covered such 
‘‘series Certainly not, for such holding would effect 
have nullified the plain provisions the riders, and would have made 
the sureties liable for losses which they did not insure against. 

the plain terms the bonds and the riders, construed together, 
only losses sustained within the terms the respective bonds were 
taken into consideration making the first $25,000 loss 
losses, for which the sureties were not become liable. 

Both parties cite Minneapolis Nat. Bank Fidelity Cas. Co. 
(D. C.) 293 47, 50. 

The trial court this case took the view that because the rider 
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under consideration the Minneapolis Nat. Bank Case, supra, pro- 
vided effect that the insured should have and maintain primary 
bond the amount $25,000, during the time the bond sued upon 
should remain effect, constituted limitation time the 
deductible losses making the first $25,000, losses sustained 
within the terms the bond sued upon, for which the surety was not 
become liable. primary bond was mentioned the riders here 
under consideration. But clear that the bank itself was 
responsible for the first $25,000 losses, far the sureties the 
bonds sued upon were concerned, and matters not whether the bank 
had secured itself against such losses another bond. 


The rider the case above referred contained clause: ‘‘And 
for the purpose this excess bond, the insured shall considered 
such primary bond, whether actually carried not and, 
whether valid and enforceable not.’’ 

was this clause that the court held ‘‘put beyond the possibility 
misunderstanding the meaning the general language the en- 
dorsement, and the face that language idle discuss 
interpretation that would make possible charge against the pri- 
mary bond losses sustained prior October 24, 1922, whether dis- 
covered not prior that date, sufficient amount exhaust the 
bond, and that from October 24th onward there would under- 
lying bond. Such eonstruction would convert the excess bond, based 
upon reduced premium, into primary bond, and would produce 
result never contemplated the parties.’’ 

The contended for plaintiff herein would render 
the sureties liable for all losses $50,000, sustained, after the ef- 
fective date the bonds, there had already been sustaind, 
the effective date the bond, undiscovered loss amounting $25,- 
000. such case the bank would have had the benefit the reduced 
premium without any corresponding advantage the surety. Such 
was not the apparent purpose and intent the parties. 

First Nat. Bank Amarillo Continental Cas. Co. (C. A.) 
(2d) 838, 839, involves the construction bond and rider, which 
the terms rider attached thereto covered losses under prior 
bond which had been discovered after the expiration the 
time limited therein for the discovery loss thereon, provided that 
such loss losses would have been recoverable under the prior bond 
had not been canceled. 

the opinion said: excess bond assumed liability for 
losses above $50,000 incurred either before after its effective date; 
but did not contemplate authorize the adding together com- 
bining losses incurred both before and after that date. take 
future losses and add them past losses and thus make amount 
sufficient liability under the excess bond would not 
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construe the contract which the casualty company agreed 
bound, but make one under which the bank could 

Here the sureties assumed liability for losses sustained during the 
terms the bonds. 

conclude that the terms each bond, with the rider attached, 
construed one contract, losses prior the effective date 
the bond sued upon could not added losses oceurring thereafter 
make amount sufficient create liability under the excess 
bonds. 

The judgments are reversed. 


GARNISHMENT DEPOSIT AFTER 
ISSUANCE DRAFT 


Kossover Willimantic Trust Company, Supreme Court Errors 
Connecticut, 187 Atl. Rep. 907 


bank deposit, against which draft, issued the bank the 
order the depositor, outstanding the hands the depositor, 
positor. the bank, subsequent the service garnishee process, 
pays the draft the depositor, will liable the for 
the amount his claim against the depositor. If, however, 
case this kind, the draft negotiated holder due course, 
prior maturity, the garnishment will defeated. 


The general rule, above expressed, does not prevail all juris- 
dictions. Morse Banks and Banking, Sixth Edition, Section 
said: check always far payment until dishonored, 
that, after its delivery, the drawer cannot garnisheed debtor 
the payee respect the debt for which the check 
The court concedes that this rule supported considerable au- 
thority but points out that, under the statutes (Sections 5763, 5768 
and 5814 the General Statutes) and decisions Connecticut, 
deposit, cireumstances above outlined, subject garnishment. 


this case appeared that one, Helen Klosinski, had $1,800 
deposit the savings department the defendant bank. 
June 14, 1930, she withdrew her deposit the form draft pay- 
able her order and drawn the Guaranty Trust Company 
New York, and withdrawal slip indicating that she had 
closed the account. June 23, garnishee process was served 
the bank action brought the plaintiff Kossover against 
the depositor and the bank disclosed that was not indebted 
the latter. June 27, the depositor presented the draft the 
teller the bank’s commercial department, who, being unaware 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) §99. 
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the garnishee process served, cashed the draft. these 
stances, was held that the bank was liable the plaintiff Koss- 
over for $855.06, the amount her demand. 


The court points out that, Connecticut and other jurisdictions 
which follow the Connecticut rule, bank may protect itself 
situation this kind entering into express agreement with 
the payee when the draft issued that accepted actual pay- 
ment and discharge the debt. Otherwise, the debt not paid 
discharged until the draft actually paid. 


The decision means this: garnishee process served 
bank action against depositor, the deposit attached, 
execution issued against the deposit, not sufficient for 
the banker merely ascertain that the books the bank indicate 
that the account has been closed. must further and make 
sure that the deposit has been paid, either actual cash, that 
the depositor has accepted draft final payment (which situation 
not likely arise), that draft given the depositor has 
passed into the hands holder due course. any event, the 
situation one wherein the bank’s attorney should called upon 
before action taken. 


Action scire facias Rose Kossover against Willimantic Trust 
Company, tried the court. From judgment for the plaintiff, de- 
fendant appeals. 

error. 

Argued before Maltbie, J., and Hinman, Banks, and Avery, JJ. 

Josiah Peck, Hartford, and Frank Foss, 
for appellant. 

John Harvey, Willimantic, for appellee. 


BROWN, J.—The sole question determined upon this appeal 
whether the garnishee process served upon the defendant, the 
plaintiff’s action against Helen Klosinski, was effective, held the 
trial court. The finding establishes these undisputed facts pertinent 
this issue. June 1930, Helen Klosinski deposited $1,800 with the 
defendant’s savings department. June 14, 1930, she told the defend- 
ant’s teller she wished close her account and withdraw her money 
the form draft. gave her draft for $1,800 payable her 
order and drawn the Guaranty Trust Company New York, 
return for her signed withdrawal slip acknowledging she 
this sum which closed the The defendant made 
entry the ledger card her indicating that the account 
was closed. June 23, 1930, garnishee process was duly served the 
defendant the action the plaintiff against Klosinski, and the de- 
fendant disclosed that was not indebted the latter. Klosinski 
held the draft without indorsing until June 27, 1930, when she pre- 
sented the teller the defendant’s commercial department, who 
knew nothing the garnishee process served, and her request 
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cashed payment $1,800 her. May 12, 1932, judgment was 
entered the plaintiff’s favor her suit against Klosinski, for total 
$855.06. June 24, 1932, demand was made the defendant 
execution, and refused pay. 

The trial court further found that there was agreement between 
the defendant and Klosinski that the draft should discharge 
its obligation her, but that was their mutual intention that 
should satisfied only when the draft was paid. Upon the subordinate 
facts recited the preceding paragraph, apart from any evidence 
which may have been supporting it, but not available the 
record, the conclusion the court was fully warranted. Bassett 
Merchants’ Trust Co., 118 Conn. 586, 777, 
1008. The trial court also concluded that, when the garnishee process 
was served the defendant June 23, was still indebted Klosin- 
ski for the amount the deposit, and therefore gave judgment for the 
for $1,063.53, the total amount due the execution. 

this state the rule that, the absence special agreement the 
contrary, the giving draft debtor his does not 
discharge the debt itself until the draft paid, being means adopted 
enable the obtain payment the debt and remaining, 
until honored paid, but evidence the indebtedness, established 
long line decisions. Reade Indemnity Ins. Co., 121 Conn. 
309, 313, 184 646; Bassett Merchants’ Trust Co., 118 Conn. 586, 
595, 173 777, 1008; Alexiou Bridgeport-Peoples’ Sav- 
ings Bank, 110 397, 402, 148 374; Burritt Co. Negry, 
Conn. 502, 508, 570; Cummings Gleason, Conn. 587, 589, 
Usher Waddingham, Conn. 412, 426, 538; Mer- 
rill Kenyon, Conn. 314, 320, Am. Rep. 174; Hopkins For- 
rester, Conn. 351, 354; Fairchild Holly, Conn. 474, 477; Bill 
Porter, Conn. 23, 30; Davidson Bridgeport Borough, Conn. 
472, 476. was the application this principle its determina- 
tion the fact special agreement here that the draft was pay- 
ment Klosinski, that the trial court arrived its conclusion. 

The defendant does not question that this principle established 
the authorities cited, but does contend that, interpreting the 
application section 5763 the General Statutes, under which this 
garnishee .process was had, should not applied impose 
double liability upon garnishee, process not served until after 
had issued Klosinski’s order payee this draft with its inherent 
atttributes peculiar negotiable paper. accordingly urges 
basis decision herein the adoption this rule meet this situation: 
check always far payment until dishonored, that, after its de- 
livery, the drawer cannot garnisheed debtor the payee re- 
spect the debt for which the check Morse, Banks 
Banking (6th Ed.) number decisions are cited the 
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defendant’s brief support this proposition. While certain them 
fail sustain it, containing they express finding that the 
check question was given and accepted payment, thus terminating 
the indebtedness, and least one because the garnishment statute 
under consideration expressly excepted debts evidenced such 
instrument, the others adopt and apply this rule. Our further 
search has satisfied that this rule supported considerable au- 
thority, and its practical value working rule certainty quite 
apparent. 

have not adopted this rule, but the contrary have held that 
debt, for which check draft outstanding, subject garnish- 
ment under our garnishment statute above cited. Alexiou Bridge- 
port-Peoples’ Savings Bank and Reade Indemnity Ins. Co., already 
cited. This does not mean, however, that under our law there are 
safeguards against double liability where debt evidenced draft 
outstanding has been garnisheed. The draft question this case 
was check within the terms the Negotiable Instruments Law. 
Zollman, Banks Banking, 4721. was therefore negotiable in- 
strument (General Statutes, 4318), subject the provisions this 
law (section 4502), and, unless presented for payment within reason- 
able time after its issue, the drawer discharged from liability thereon 
the extent the loss caused the delay. Section 4503. And 
early decision this court, was established that: ‘‘A debt due 
upon negotiable promissory note, much liable attachment 
any other debt, with this qualification, that when the note negotiated 
before becomes due, will defeat the attachment.’’ Culver Parish, 
Conn. 408, 412, citing Enos Tuttle, Conn. 27, 29; and stated 
the reason for the rule these words: ‘‘This qualification allowed, 
for the purpose giving effect the law making such instruments 
negotiable, that indorsees may take them, before they become payable, 
without enquiring whether any liens have been created upon them, 
while the possession previous holders. But where they take them 
after they become payable, their situation different; and for 
them enquire, whether they still remain valid securities.’’ See, 
also, Daniel, Negotiable Instruments (7th Ed.) 930; Drake, At- 
tachments (Sth Ed.) 589; American Jurisprudence, 267, 728; 
MeCormick Warren, Conn. 234, 239, 740. ap- 
pears from the statement the reason for the rule, applies the 
draft here question, which was negotiable instrument. 

Therefore, while may that the rule for which the defendant 
would afford somewhat simpler and more convenient work- 
ing regulation from the point view the drawer bank, apparent 
that our law long established affords fairly ample means pro- 
tection. making disclosure the time served, and resorting 
reasonable diligence thereafter ascertain the facts the draft 
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issued, our statutes furnish practical means safeguarding itself 
most cases. General Statutes, 5768, 5814. Should prefer avoid 
doing this one the duties incident its business, could, 
entering into express agreement with the payee when the draft 
issued, provide that actual payment and discharge 
the debt. 

The difficulty the defendant bank the present case not due 
lack the opportunity under our law protect itself from double 
liability, but its failure exercise reasonable care the conduct 
its business. legal corporation, single legal entity. The 
fact that under its charter conducted both savings and commer- 
cial department did not divide into two separate institutions. Lip- 
pitt Thames Loan Trust Co., Conn. 185, 197, 369; Bassett 
City Bank Trust Co., 115 Conn. 160 60, 1488. 
The service the garnishee process upon it, the manner prescribed 
law, charged with full knowledge thereof. Therefore, that sub- 
sequently one its employees who had actual knowledge the 
process served cashed the draft for Klosinski, who had not negotiated 
it, could not constitute holder due course. General Statutes, 
therefore entitled none the rights and equities 
incident such status. 

There error. this opinion the other Judges concurred. 


INVESTMENT TRUSTEE’S INDIVIDUAL 
NAME 


Grube’s Will, New York Surrogate’s Court, Kings County, 290 
Supp. 711 


breach trust for trustee, under will, carry and 
deal with funds belonging the trust his individual name, under 
section 231 the New York Surrogate’s Court Act. 

The statute referred reads follows: 


executor, administrator, guardian testamentary 
trustee shall keep the funds and property received from the estate 
any deceased person separate and distinct from his own personal 
fund and property. shall not invest the same deposit the 
same with any person, association corporation doing business 
under the banking law other person institution, his own 
name, but all transactions had and done him shall his name 
such executor, administrator, guardian testamentary trustee. 

person violating any the provisions this section shall 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §476. 
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WINGATE, application vacate five decrees 
trustees’ accountings grounds legal and actual fraud. Facts are 
alleged, many which are substantially uncontroverted, which would, 
they had been disclosed least some the accounting proceed- 
ings, have resulted adjudications materially differing from those 
actually made. 

The argument opposition the relief sought, far they 
are not the nature quoque declarations, are predicated largely 
the alleged absence status the applicant for the relief. This 
status based two purported assignments from persons who, the 
time their making, were presumptively entitled remainder interests 
the trust erected the will. 

This trust measured the life testator’s niece Lulu May 
Clark, with the income thereof, the extent $9,000 annually, pay- 
able her, and the balance thereof testator’s two brothers, Herman 
and Andrew, equal shares. The remainder, the death the life 
beneficiary, divided ‘‘equally between two brothers above 
named their Andrew predeceased the testator, wherefore 
his benefits passed his children, Edith Grube Herrington and Henry 
Grube, the operation section the Decedent Estate Law. 

instrument executed May 28, 1925, and recorded this 
office the following July 21st, Herman, the surviving brother, pur- 
ported assign his remainder interest the extent $8,000 and 
also per cent. all income and per cent. all income 
subsequently instrument dated July 16, 1925, and 
recorded the same date its predecessor, Edith Herrington 
purported assign her remainder interest the extent $3,773.61 
and per cent. all accrued income and appoint the assignees 
her attorneys fact receive future income and apply for her use. 

The rights under these assignments are now vested the present 
petitioner, whose position that the trustees appropriated their 
own use assets the estate aggregating considerable sums, which not 
only resulted substantial diversions the principal funds, but pro- 
duced natural consequence diminution the income received 
therefrom. 

the entire record, the conclusion inescapable that the trustees 
were guilty serious irregularities their dealings with the funds 
the estate. Indeed, undenied that, without any testamentary 
other authorization, funds the estate, both and income, 
were carried and dealt with the individual names the trustees, 
which not only itself most serious breach trust, but 
criminal offense. Surrogate’s Court Act, §231; Matter Early’s 
Estate, 112 54, 60, 182 537, affirmed 195 App. Div. 889, 


THE BANKING LAW JOURNAL 


185 926; Matter Gerken’s Estate, 142 271, 273, 254 
494; Matter Harbeck’s Estate, 142 57, 65, 66, 254 
312; Matter Gauthier’s Estate, 143 788, 790, 257 
532. was reason such demonstration that the sur- 
viving trustee was removed from office. 

answer the present application aver that none the 
direct testamentary beneficiaries have joined the applicant his 
present prayer for relief, that his ultimate rights portions the 
principal are may contingent and some extent even now 
end reason the death one the assignors. Both purported 
assign, was their unquestionable right (Matter Goldman’s Estate, 
142 Mise. 790, 793, 255 533; Matter Lynch’s Estate, 151 
Mise. 549, 551, 552, 272 79), per cent. all accrued income 
which they were then respectively entitled. the contentions 
the applicant well founded, readily conceivable that the fiduci- 
aries were properly chargeable with income its equivalent, excess 
that for which they accounted, and which they actually paid. 

situation like the present which has been demonstrated 
that the fiduciaries were guilty egregious malfeasance office, and 
submitted untruthful statements their transactions connection 
with the affairs the estate, the court will not especially alert 
assaying the damages sustained party interest, who seeking 
have all the pertinent covert acts exposed the light day, 
minimize his actual loss. long demonstration made such 
case that potential prejudice present, will deem the showing 
adequate warrant the exercise its discretionary power vacate 
decree for demonstrated fraud. Matter Dunne’s Estate, 138 
840, 843, 247 636; Matter Eisenlohr’s Estate, 153 130, 
273 723. The conduct the fiduciaries this court should 
above suspicion, and, the interest the general good, this court 
will co-operate the fullest extent with any interested party, 
matter what the size nature his interest, enforce conformity 
this standard. 


The foregoing observations are directly applicable the first four 
decrees which, whole part, cover the transactions the trustees 
prior the dates the assignments. The fifth and last is, however, 
intimately connected with its predecessors, and the fraud infecting 
them must deemed taint it, also, particularly since the applicant 
possesses some tangible interest the corpus the fund, even though, 
contended, this construed more than one vested subject 
possible future divestment. 


The application accordingly granted, with costs payable the 
respondent removed trustee personally. Enter order notice 
conformity herewith. 
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BANK LIABLE PAYING CHECKS TREAS- 
URER’S INDIVIDUAL SIGNATURE 


Inner Group Financing Corporation (Appellee) Halsted Exchange 
National Bank Chicago (Appellant), Appellate Court 
Rep. (2d) 905 


corporation authorized its bank pay checks against its de- 
posit account signed its name its treasurer. The bank paid 
checks signed the treasurer’s individual name. was held that 
the bank was liable the corporation for the amount. 

The amount withdrawn the treasurer was the exact amount 
which she contributed the original capital the corporation. 
appeared that she was dissatisfied with her investment and with- 
drew the money for the purpose placing another business 
venture. Ordinarily, would seem that the bank would entitled 
recoup its loss from the treasurer. But, this case, appeared 
that, subsequent the withdrawals, the bank had written letter 
the treasurer stating that would not implicate her the event 
its being sued the corporation. The court held that this ab- 
solved the treasurer from any liability the bank. 


Appeal from Court Chicago; Cecil Corbett Smith. 
Judge. 

Action the Inner Group Financing Corporation, corporation. 
against the Halsted Exchange National Bank Chicago, corpora- 
tion, wherein Florence Johnston and another were joined defend- 
ants and third parties petition the defendant bank. From 
adverse judgment, the bank appeals. 

Affirmed. 

John Lee and Loos, both Chicago, for appellant Hal- 
sted Exchange Bank. 

Sinden Hassell, Chicago, for appellee Inner Group Financing 
Corporation. 


McSURELY, J.—Plaintiff brought suit against the Halsted Ex- 
change National Bank Chicago, defendant, alleging that had 
wrongfully charged the amount two checks plaintiff’s deposit 
account, and upon trial the court had judgment for $800. Defend- 
ant appeals. 

Plaintiff’s statement claim alleged that was cor. 
poration; that opened checking account with the defendant bank 
and delivered copy resolution adopted which author- 
ized the bank pay out the funds the plaintiff corporation de- 
posit with upon checks ‘‘signed the name this corporation 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1287. 
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its treasurer’’ [Florence Johnston] that while this resolution was 
full force and effect defendant honored and paid out two checks 
money belonging for $500, another for $300—both 
signed Florence Johnston, individually, and not signed the 
name plaintiff its treasurer accordance with the resolution; 
that these moneys were not paid out upon any obligation indebted- 
ness owed plaintiff and the amounts were wrongfully charged 
plaintiff’s account. 

Defendant first says this court that there was proof that plain- 
tiff made demand defendant for the amount these checks. This 
point was not made upon the trial any way and well established 
that such point cannot made for the first time upon appeal. 
Bekins Household Shipipng Co. System, 162 Ill. App. 497; 
Ry. Co. Lumber Co., 202 Ill. App. 20; 
Erickson Gregory, 275 Ill. App. 286. 

Florence Johnston was treasurer, and defendant says 
that was advised that the moneys plaintiff’s deposit actually 
belonged her, and that she was authorized withdraw these moneys 
checks signed her individually. Cases are cited like Hanna 
Drovers’ Nat. Bank, 194 252, 556, but that ease, like 
others cited defendant, the bank had notice before the moneys were 
paid out that the fund belonged another, and such case 
held that the bank may refuse pay the depositor and com- 
pelled pay the real owner. the instant case was affirma- 
tively shown that the bank had notice that Florence Johnston 
claimed own the money deposit the name plaintiff until some 
weeks after the amount the checks had been paid and plaintiff’s 
charged. 

Defendant’s theory seems that the checks were improperly 
honored the defendant paid out its own money and not the money 
plaintiff, and before plaintiff can have judgment must prove that 
owned the money its not follow this reasoning. 
When defendant charged plaintiff’s account with the amount these 
checks, reduced much plaintiff’s deposit. defendant paid 
out its own money and not that plaintiff, defendant should credit 
plaintiff’s with the moneys erroneously paid out before can 
say that belongs another. 

When corporation opens deposit account, the bank must satis- 
fied that the officer signing the checks authorized so, and 
pays unauthorized check takes the risk being held liable for 
the amount irregularly paid. Among the many holding the bank 
liable under such are Lund Seamen’s Bank, Barb. 
(N. Y.) 129; Citizens’ Nat. Bank Alexander, 120 Pa. 476, 
402; Dalmatinsko, First Union Bank, 268 Ill. App. 
314; Ellis Bank, 136 Ky. 310, 124 334; Havana 
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Cent. Co. Central Trust Co. New York (C. A.) 204 546, 
1915B, 715; Guaranty State Bank Trust Co. Oklahoma 
Coal Co. (C. A.) 209 350. the first two cases just cited was 
aiso held that bank receiving money from depositor enters into 
implied contract honor his checks and cannot allege, after the money 
has been erroneously paid out, that the money belonged some one 
else. 

Even could invoked defense that the moneys repre- 
sented the checks belonged Florence Johnston individually, 
and not the plaintiff corporation, find evidence the record 
proving this the fact. When the corporation was formed, Miss 
Johnston was put $1,800; this amount she had put $800; 
apparently she was dissatisfied, and there suggestion that she 
wished withdraw her money and put into another business, asso- 
ciating herself with John Mulkern. The checks question were 
made payable Mulkern, who collected them. 

Miss Johnston testified that the president plaintiff corporation, 
Mr. verbally authorized her withdraw this money. Mc- 
Donnell denies this; testified that never had any conversation 
with her about withdrawing the funds and that she did not that 
these funds were her own; that the first knew the withdrawal 
the funds was the day after Thanksgiving when the 
bank ascertain how the account stood and was told the account had 
been closed; that immediately went the bank, got the checks and 
statement and took them his attorneys, and this suit was commenced 
recover the money. find valid defense the plain- 
tiff and the finding the court that defendant was liable was proper. 

Defendant petitioned the court make John Mulkern and Flor- 
ence Johnston defendants and third parties, and ‘‘third party 
was served upon them. Such procedure authorized under 
rule the municipal court, where provided that where de- 
fendant claims entitled contribution ‘‘or indemnity over against 
any person not party the action,’’ may, leave court, issue 
‘‘third party notice’’ served upon such person, stating the 
nature and grounds defendant’s claim contribution indemnity, 
and requiring the appearance such person served with summons. 
This notice was served Mulkern and Miss Johnston, but Mulkern 
failed appear and was defaulted. Miss Johnston appeared and tes- 
tified. Her defense defendant’s claim indemnity was that when 
she was interviewed officer defendant bank January, 1935, 
and gave affidavit asserting that she claimed the fund, she re- 
ceived from the bank letter follows: 


receipt your affidavit January 1935, with reference 
checks for $500.00 and $300 dated November 1934, and November 
12, 1934, respectively, payable John Mulkern which have been signed 
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you personally and charged the corporation account Inner 
Group Finance Corporation, hereby state that will not implicate 
you should suit brought against the Inner Group Finance 
Corporation which you have been secretary and 


Defendant argues that this was not release Miss 
liability and that entitled judgment against her. 

The trial court its order found that Florence Johnston has 
good defense against the claim defendant bank, agreed would 
not implicate her should suit brought against it. was ordered 
that judgment entered her favor against the bank. think the 
court properly interpreted the evidence this point. The court also 
entered judgment against Mulkern favor the bank for $800. This 
also was proper. 

see reason disagree with the conclusion the trial court 
and its judgment affirmed. 

Affirmed. 


BANK LIABLE FOR OFFICER’S EMBEZZLE- 
MENT 


Chase (plaintiff) Second National Bank (defendant), Supreme Court 
New Hampshire, 188 Atl. Rep. 


The plaintiff turned over money officer the defendant 
bank trust for the support and maintenance the plaintiff. The 
officer opened account the savings department the bank 
his name trustee for the plaintiff. then made withdrawals 
from the deposit which embezzled. The withdrawals were en- 
tered the records the bank but not entered the passbook. 
was held that the officer had taken the bank’s, not the plaintiff’s, 
money and that the bank was liable the plaintiff. 

the officer had entered the withdrawals the passbook 
required the rules the savings department, would have with- 
drawn the money The bank, having knowledge 
his misuse the money, would not have been liable. But 
entries were made the passbook. The entries made the bank’s 
records were merely the means used conceal the officer’s thefts. 
was the bank’s money which took and the bank remained liable 
the depositor for the balance shown her passbook. 


Transferred from Superior Court, Hillsborough County; Burque, 
Judge. 

Petition for declaratory judgment Annie Chase against the 
Second National Bank Nashua. Transferred without ruling. 

Decree for the plaintiff. 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) §997. 
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Petition for declaratory judgment. Tried the court, who found 
the facts, and transferred without ruling the question hereinafter stated. 

From the findings the court the following facts appear: Upon 
June 1929, the plaintiff entered into irrevocable trust agreement 
with one Clarence Douglas, and delivered him all her property, 
managed and controlled the said Douglas, trustee, for her 
support and maintenance. Douglas was this time and Novem- 
ber 1933, assistant cashier the defendant, having charge its 
savings department with full access all papers and records that 
department. August, 1929, Douglas opened account the sav- 
ings department the defendant bank his name trustee for 
Annie Chase. The deposit this account June 1931, amounted 
$827.45. Thereafter, upon January 1932, the said Douglas made 
two withdrawals which were charged against said account aggregating 
$731.75 and embezzled the same. These withdrawals were duly entered 
upon the record card the savings department Douglas and the 
usual withdrawal cards were also made out and signed him, but 
entries were made upon the passbook which held trustee. 
rule the bank printed the passbook provided follows: ‘‘This 
book must presented order withdraw any money therein. 
written order accompanied the book must presented when the 
depositor cannot make the withdrawal 

The court transferred without ruling the question, ‘‘whether the 
defendant bank responsible the plaintiff for the withdrawals made 
the said Douglas and embezzled 

Robert Doyle and Edward Lampron, both Nashua, for 
plaintiff. 

Ivory Eaton, Nashua, for defendant. 


BRANCH, J.—The plaintiff has mistaken her remedy. un- 
necessary for her invoke the declaratory judgment act (Laws 1929, 
86) order secure determination her rights. Reynolds 
Chase, 227, 229, 177 291, and cited. The proper pro- 
would bill equity, Allen Puritan Trust Co., 
211 Mass. 409, 916, 1915C, 518. objection the 
form the petition has been raised, however, and since the pleadings 
may amended upon motion, the question transferred the superior 
has been considered. 

was repeatedly asserted counsel for the defendant during the 
argument that its liability should tested inquiring: 
money did Douglas steal? embezzled the money his cestui que 
trust, was insisted that the bank should exonerated from liability. 
took the money the bank was conceded that the theft could 
not charged against the trust 

The case not simple this. Even appeared that the plain- 
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money was embezzled, should still have consider the appli- 
cation the principle that ‘‘a banker who knows that fund deposit 
with him trust fund cannot appropriate that fund for his private 
benefit, where charged with notice the join assist- 
ing others appropriate for their private benefit, without being 
liable refund the money the appropriation breach the 
trust.’’ Allen Puritan Trust Co., 211 Mass. 409, 422, 916, 
919, and note the same case 1915C, 519; Bischoff 
Yorkville Bank, 218 106, 112 759, 1916F, 1059; 
Knobley, ete., Co. People’s Bank, Va. 129 474, and 

The application this principle would, turn, involve consid- 
eration the difficult question: When principal chargeable with 
the knowledge fraudulent agent? See Mechem, (2d Ed.) 
1825; American Law Institute Restatement Agency, 282. 

If, the other hand, the money embezzled was that the bank, 
the liability the defendant would clear, and this the situation 
disclosed the record. found that prior March 1934, Doug- 
las resigned assistant cashier the bank and also trustee for the 
plaintiff, and further that ‘‘at about that time’’ was ‘‘arrested and 
convicted embezzlement funds said bank.’’ When resigned 
trustee, the withdrawals question had not been entered upon the 
passbook required the rules the bank. These facts, together 
with the other findings the court, demonstrate that the money which 
Douglas embezzled belonged the bank and not the plaintiff. 

According the rules the bank, money could not withdrawn 
depositor except presentation the passbook and entry therein 
the withdrawal. The intended result this rule was that the pass- 
book should, all times, evidence the amount the deposit, pur- 
pose which and sanctioned Public Laws, 261, 
30-38, which provide for quadrennial verification deposit books 
savings banks. There nothing the record justify conclu- 
sion that Douglas had either express implied authority waive the 
above rule for the purpose facilitating his fraudulent scheme, and 
question apparent authority with reference third persons 
presented. Since the deposit question could lawfully withdrawn 
only the prescribed manner and upon the making the prescribed 
record, follows that, unless these requirements were fulfilled, there 
was withdrawal. Hence, when Douglas took possession the funds 
question, embezzled the money the bank and not that the 
plaintiff. The execution the withdrawal cards Douglas and his 
entries the bank’s record card must regarded merely book- 
keeping entries made him order conceal his thefts. Having 
power withdraw except upon entry the withdrawal upon the 
passbook, Douglas took the money, not depositor, but em- 
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bezzler from the bank. The money which took belonged the bank, 
even though may have thought that was taking part the 
trust fund. The facts are entirely consistent with contrary intention 
his part, however, his failure enter the withdrawals upon 
the passbook may thought indicate intention not deplete 
the trust account. 

From the foregoing conclusions, follows that the question re- 
served the superior court must answered the affirmative, and 
that, upon the filing proper amendment, there should 

for the plaintiff. 


DESCRIPTION CHATTELS MORTGAGE 


Hartman (defendant) First National Bank Rockwall (plaintiff), 
Court Civil Appeals Texas, Rep. (2d) 969 


The description property covered chattel mortgage 
grown jersey cows and five jersey heifers,’’ located 
certain county, sufficient put subsequent lienors notice 
where appears that these were all the cattle owned the mort- 
gagor the named. 

The general rule that the description property covered 
chattel mortgage will sufficient enables third parties 
identify the property intended mortgaged. 


Appeal from Rockwall County Court; Mike Reinhardt, Judge. 

Suit the First National Bank Rockwall against Hart- 
man, which Annette Kennedy and husband intervened. From 
adverse judgment, defendant and intervener appeal. 

Affirmed. 

Wade, Rockwall, for appellants. 

Car] Miller, Rockwall, for appellee. 


WALTHALL, J.—On April 21, 1934, appellant Hartman 
executed and delivered First National Bank his renewal promissory 
note the amount $428.13, bearing interest and promising pay 
cost collection and attorney fee. 

the payment said note Hartman executed the Bank 
mortgage the following described personal property: ‘‘Now lo- 
and situated the County Rockwall, State Texas, to-wit. 
eighteen grown jersey cows and five jersey the body 
the mortgage Hartman said that was the owner the mortgaged 
property, and that long the possession the property permitted 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §798. 
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remain with the mortgagor same should not sold, mortgaged, 
removed from the place above named without the consent the Bank, 
the note written, ‘‘mortgage continued cows.’’ The 
mortgage was duly filed for registration and recorded. 

This suit was brought the Bank against Hartman recover 
the renewal note and foreclose the mortgage. 

Mrs. Annette (Hartman) Kennedy, sister Hartman, joined 
pro forma her husband, intervened the suit and set in- 
debtedness against Hartman the sum $500, due promissory 
note executed her, with interest and attorney fee, alleged due 
and unpaid, and, secure the payment said note, Hartman executed 
chattel mortgage certain cattle fully and very minutely described 
the mortgage. Intervener alleged substance that plaintiff seek- 
ing foreclose mortgage against the described her mort- 
gage, and asks that she have judgment and foreclosure and priority 
payment over judgment. 

The trial court found that the Bank’s chattel mortgage and its 
recordation anteceded that intervener’s several months and that 
the cattle described the Bank’s mortgage are the same 
those intervener’s mortgage. The trial court also found, 
from the evidence admitted, that the cattle described the Bank’s 
mortgage were the only cattle owned Hartman Rockwall county 
the time the execution the mortgage, and that any inquiry, 
reasonably pursued intervener, before she accepted the mortgage 
would have definitely identified the cattle, and that the Bank’s mort- 
gage covered the cattle described intervener’s mortgage. 

The court entered judgment favor each intervener and the 
Bank their note, and foreclosed the Bank’s mortgage lien the 
eighteen jersey cows and five jersey heifers. 

Only two questions think necessary consider. 


The the property given the Bank’s mortgage 
sufficient, think, put intervener upon inquiry the identity 
the property mortgaged. certainly knew from the re- 
corded mortgage that eighteen grown jersey cows and five jersey heifers 
belonging her brother Hartman, Rockwall county, and remaining 
his possession the time the mortgage was given, were included 
the mortgage. The evidence does not show that Hartman that 
time had other Jersey cattle situated were the mortgaged cattle. 
the description the identity the cattle given was not suffi- 
cient charge intervener with notice the mortgage, was sufficient 
put intervener upon inquiry from which, pursued with ordinary 
diligence, she would have obtained information that the identical cattle 
involved were mortgaged. Handley McDonald Ely Gin Co. (Tex. 
Civ. App.) (2d) 372, and cases there cited. The record does 
not show that intervener made any inquiry. 
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The mortgage instrument did not recite that the eighteen cows and 
five heifers were the only cattle Hartman had that time. The trial 
court permitted the witness who wrote the mortgage testify, over 
that the time the instrument was prepared Hartman told 
witness that ‘‘the mortgage was intended cover all the cattle owned 
that time.’’ 

The evidence admitted goes only identity the cattle intended 
included the mortgage. The foreclosure the judgment was 
given only the number cattle indicated the mortgage. 
think reversible error not shown the admitted evidence. 


Finding reversible error, the case affirmed. 


GUARANTY MORTGAGE PARTICIPATION 
CERTIFICATES 


Friedman Title Guarantee Trust Now York Supreme Court, 
290 Supp. 505 


The purchased participation certificates mortgage 
unimproved real estate from the defendant trust company. Pay- 
ment the certificates was guaranteed bond and mortgage 
company. The plaintiff brought this action rescind the contract 
and recover from the trust company the amount paid for the 
certificates, the ground that the bond and mortgage company 
was authorized its charter guaranty participations mort- 
gages improved property only. was held that the purchaser 
was not entitled rescind the contract, since she could the 
guaranty against the bond and mortgage company spite its 
lack authority. corporation will not permitted rely 
the defense that certain act was beyond its powers when the other 
party the transaction has performed his part good faith and 
the corporation has had the benefit the performance the con- 
tract. 


Action Beatrice Friedman against the Title Guarantee Trust 
Company. defendant’s motion dismiss the first cause action 
the amended complaint. 

Motion granted. 

Herrick Feinstein, Brooklyn (Samuel Silbiger, Brooklyn. 
counsel), for plaintiff. 

Milbank, Tweed, Hope Webb, New York City (Richard 
Holmes, New York City, counsel), for defendant. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §553. 
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SMITH, J.—This motion pursuant rule 106, Rules Civil 
Practice, dismiss the first cause action set forth the amended 
complaint the ground that insufficient law. 

The action rescind the purchase and sale certain participa- 
tion certificates mortgage upon unimproved real property and 
recover the purchase price such certificates. The basis the action 
that the guaranty payment the Bond Mortgage Guarantee 
Company which accompanied the certificates was ineffectual and in- 
valid, whereas defendant represented plaintiff that was valid. 
reason this misrepresentation plaintiff claims she was deceived 
and defrauded, and soon she learned the misrepresentation 
she notified defendant her election rescind the transaction and 
offered return the certificates defendant, and credit with 
all the interest payments theretofore received. 

support their respective contentions, the parties have traced 
the history the act pursuant which the Bond Mortgage 
antee Company was incorporated, and they have set forth length 
the various amendments thereto and changes therein which were effected 
subsequent legislative enactments. Plaintiff has endeavored show 
that the Bond Mortgage Guarantee Company was never invested 
with the power issue guaranty payment upon mortgage 
unimproved property. Defendant has endeavored show that such 
power was bestowed upon it. However, the view take the case, 
unnecessary determine this point. 

Plaintiff, substance, contends that the guaranty was ineffectual 
and invalid because was unauthorized under the charter powers 
the guarantor; other words, that was ultra vires. But conceding, 
for the purpose this motion, that this true, nevertheless the cause 
action pleaded insufficient. The mere fact that the contract 
entered into the guarantor ultra vires does not bar plaintiff from 
recovering thereon. far plaintiff concerned, the contract 
has been executed her part and the guarantor has received the benefit 
her performance, she may enforce the guaranty against and the 
plea ultra vires will avail, particularly where such defense 
would unjust and inequitable and would result legal wrong 
the plaintiff. Bath Gas Light Co. Claffy, 151 24, 
390, 664; Vought Eastern Building Loan Ass’n, 172 
508, 517, 496, 498, Am. St. Rep. 761; State Bank 

‘‘The doctrine ultra vires when invoked for against corpora- 
tion, should not allowed prevail where would defeat the ends 
justice work legal American Surety Co. Philippine 
Nat. Bank, 245 116, 129, 156 634, 639. 

the Vought Case plaintiff brought action against corpora- 
tion upon its The corporation interposed the 
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defense that had authority under the provisions its charter 
enter into such contract. The court said: ‘‘The only remaining 
question deem necessary consider arises upon the contention 
the defendant that was unauthorized the statute under which 
was organized make the contract suit, and, hence, the plaintiff 
cannot recover. The defendant was organized under the provisions 
chapter 122 the Laws 1851 and the statutes amendatory thereof 
and supplemental thereto. deem unnecessary this time 
determine whether the defendant was authorized that statute 
enter into such contracts, for assume that the making them 
was excess the express power conferred upon the corporation 
that statute, still, the contracts involved moral turpitude and 
did not offend any express statute, they were not illegal sense that 
would prevent the maintenance action thereon. now well 
settled that corporation cannot avail itself the defense ultra 
vires when the contract has been, good faith, fully performed the 
other party, and the corporation has had the benefit the performance 
and the has been said, corporations, like natural per- 
sons, have power and capacity wrong. They may, their 
tracts and dealings, break over the restraints imposed upon them 
their charters; and when they their exemption from liability 
claimed the mere ground that they have attributes nor 
facilities which render possible for them thus act. While they 
have right violate their charters, yet they have capacity so, 
and are bound their acts where repudiation them would result 
manifest wrong innocent parties, and especially where the offender 
alleges its own wrong avoid just responsibility. may that 
while contract remains unexecuted upon both sides, corporation 
not estopped say its defense that had not the power make the 
sought enforced, yet when becomes executed the 
other party, estopped from asserting its own wrong and cannot 
excused from payment upon the plea that the contract was beyond 
its power.”’ 

Thus, clearly appears that the guaranty the Bond Mortgage 
Guarantee Company, assuming unauthorized and ultra vires, 
not, this plaintiff, ineffectual and invalid. the guarantor were 
solvent and she brought suit upon the guaranty, the guarantor would 
not permitted avoid liability the ground that the contract 
guaranty was ultra vires. fact, may well that the guarantor, 
subjected suit, would refrain from pleading ultra vires de- 
fense; and unless did would barred from urging it. Dyer 
Broadway Cen. Bk., 252 430, 435, 169 635; Strodl Farish- 
Stafford Co., 145 App. Div. 406, 130 35; Hess 
Sloane, App. Div. 522, 313, affirmed 173 616, 
1110. 
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There can question, therefore, that plaintiff the guaranty 
valid and The only bar recovery thereon the in- 
the guarantor. 

Since the guaranty not invalid and ineffectual, alleged the 
first cause action, there was misrepresentation, and the motion 
dismiss granted. 


INDORSEMENT GIVEN “PASS THE BANK 
EXAMINER” 


First National Bank Brundidge Parks, Court Appeals 
Alabama, 170 So. Rep. 


person who indorses note payable bank the request 
official the bank, that the note ‘‘will pass the bank 
examiner’’ will liable his indorsement even though given 
understand that the bank will not attempt enforce the note 
against him. 

should obvious anyone who indorses note 
such were here present that, the financial condition 
the bank becomes impaired and the maker the note question 
unable pay, the indorser himself will have pay. indors- 
ing the note has caused the bank examiner pass favorably 
upon loan which would otherwise meet with the examiner’s dis- 
approval. 

Where the evidence case this kind conflicting, the ques- 
tion the liability the indorser should submitted the 
jury for decision. The evidence the present case 
and judgment non-suit against the bank was reversed and the 
case was remanded for new trial. 


Appeal from Court, Pike County; Parks, Judge. 

Action promissory note the First National Bank Brun- 
didge against Dick Parks. From judgment nonsuit, plaintiff ap- 
peals. 

Reversed and remanded. 

Seay, Troy, and Lewis, Dotham, for appellant. 

Wilkerson Brannen, Troy, for appellee. 


BRICKEN, J.—The judgment entry, shown the record, 
follows: ‘‘Upon the conclusion the evidence and the argument 
the jury, the defendant requested writing the affirmative charge, 
and thereupon the court gave the affirmative charge and marked the 
same, ‘Given,’ Parks, Judge, and because said ruling and the giving 
said charge and before the jury retired the plaintiff took non-suit, 
with Bill 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Appellant filed its suit against Dick Parks recover upon his en- 
dorsement note executed his brother, Ralph Parks, February 
10, 1930, the sum $900 payable appellant. 


The endorsement said note, admittedly signed Dick Parks, 
defendant below, follows: ‘‘In addition the ordinary contract 
endorsement assumed endorsing this note, each endorser hereof 
for himself, assumes each and every obligation said note, and agrees 
that each and every waiver therein binding and made and hereby 
assumed him this 


stated, the defendant, Dick Parks, admitted signing said endorse- 
ment, but upon the trial this case denied liability, for the reason 
that the time signed the endorsement aforesaid the plaintiff, 
through its Gilmore, who made the transaction for and 
behalf plaintiff, stated him the bank would not hold him liable. 
this connection Dick Parks, the defendant testified: remember 
writing name the back this note which Ralph Parks gave 
the First National Bank February 10, 1930. was the bank one 
day and Mr. Gilmore handed this and asked write name 
would pass the Bank Examiner. said, ‘We are not hold- 
ing you responsible, anything that kind.’ said, ‘It will pass 
the Bank Examiner without any question.’’’ Defendant, Dick Parks, 
further testified: ‘‘At the time signed this endorsement one was 
there but Mr. Gilmore and myself.’’ 

Witness Gilmore, the cashier above referred to, testified 
response the following question: ‘‘Q. You heard what Dick Parks 
testified this case about your telling him would endorse the 
note that wouldn’t liable; that you wanted him endorse 
get the Bank Examiner; did anything like that happen? Ans. 
didn’t tell him any such And further, examination, 
this witness stated: ‘‘I told Mr. Wilkinson (defendant’s attorney) 
that didn’t tell Mr. Parks endorse that note that would get 
the Bank 

the statement defendant above quoted, viz., ‘‘At the time 
signed this endorsement one was present but Mr. Gilmore and 
myself,’’ this witness testified Gus Pierson was also present the time; 
and witness Gus Pierson, the bookkeeper for the bank, also testified, 
saw Mr. Dick Parks sign that paper, signed the 

The note and endorsement, the subject matter this suit, was the 
second third renewal the original note made Ralph Parks, 
brother defendant, plaintiff. The first note was executed 
January 1927, for loan $1,313.08. There was evidence tending 
show that plaintiff declined make the original loan upon the se- 
offered Ralph Parks, the principal; and that Ralph Parks 
then asked the president the bank, who was attending the transac- 
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tion, the bank would loan him the money Mr. Dick Parks would 
endorse the note, and told him the bank would. Witness Ram- 
age, the president, testified that Ralph Parks stated wanted 
borrow about $1,300 from the bank buy his brother’s place and 
finish paying for it, ‘‘and wanted give second mortgage 
this place, and told him couldn’t that, and said: ‘Well, 
get Dick endorse with me, will you let have it,’ and told him, 
‘Yes, will let you have will endorse the note with you,’ and 
later fixed up. Dick Parks came see me, and had conversa- 
tion and made arrangements with him endorse the note. said, 
‘Well, understand Ralph going get some money from you and 
wants endorse with him,’ and said and went ahead 
and fixed the paper. loaned the money for the bank. Mr. Dick 
Parks here, endorsed that note, and that was agreement before 
would lend the money ete. All the foregoing was denied 
Dick Parks, the defendant, and testified had not endorsed the 
note under discussion. 

There was evidence also the effect that several payments in- 
terest were made upon the note, the subject this suit, Dick Parks, 
defendant. Dick Parks denied had made these payments. 

The assignment errors this case stated, the 
action the court giving the affirmative charge favor the 
defendant. 

elementary that such charge should not given, where there 
the evidence where the evidence open reasonable 
inference material fact the party requesting the charge. 
other words, there any evidence which tends establish the plain- 
tiff’s cause, the trial court should not direct the verdict. 


The above-quoted testimony discloses numerous conflicts the evi- 
dence upon material facts this case. The evidence the record 
also discloses other conflicts unnecessary set out detail; result, 
hold that the assignments error are well taken and are sustained. 
For the error the ruling the court above indicated, the judgment 
the lower court reversed and the cause remanded. Louisville 
Nashville Railroad Co. Lancaster, 121 Ala. 471, So. 733; Peters 
Southern Railway Co., 135 Ala. 533, 537, So. 332; White Farris, 
124 Ala. 461, 470, So. 259; Pollard Pollard, 207 Ala. 270, So. 
488; Tobler Pioneer Min. Mfg. Co., 166 Ala. 482, 517, So. 86; 
Shipp al. Shelton, 193 Ala. 658, So. 102; Harvest- 
ing Co. Lowe, 151 Ala. So. 47; Mobile, Co. 
Bromberg, 141 Ala. 258, So. 395; Amerson Corona Coal Iron 
Co., 194 Ala. 175, So. 601; Crandall-Pettee Co. Jebeles Colias 
Conf. Co., 195 Ala. 152, So. 964; Rooks Swift Co., 210 Ala. 364, 
So. 16. 

Reversed and remanded. 
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Gatlin (plaintiff) Farmers Mutual Insurance Association Dar- 
lington County (defendant), Supreme Court South Carolina, 
188 Rep. 253 


Whether delay fifteen days presenting check payable 
three payees, the end which time the drawee bank failed, 
sufficient discharge the drawer from liability question for 
the jury decide. appeared that the delay was due, partly 
least, the fact that the three payees could not agree divi- 
sion the proceeds. The jury decided that the drawer was not 
discharged and this was affirmed appeal. 

Ordinarily where check received one place and drawn 
bank another place (as was the case here) should sent 
forward for collection not later than the day following its receipt. 
Special will excuse delay. seems hardly fair 
the drawer, however, that squabble among several. payees 
they will divide the proceeds should excuse delay two 


Appeal from Common Pleas Circuit Court Lee County; Dewey 
Oxner, Judge. 

Action Henry Gatlin against the Farmers Mutual Insurance 
Association Darlington County, South Carolina. Judgment for the 
plaintiff and defendant appeals. Plaintiff died after perfection the 
appeal, and John Gatlin, administrator the estate Henry 
Gatlin, deceased, was substituted respondent. 

Affirmed. 

George Edwards and Jas. Coggeshall, both Darlington, for 
appellant. 

Henry Jennings, Bishopville, for respondent. 


STABLER, J.—The undisputed facts out which this action 
arose, briefly stated, are these: June, 1928, the defendant association 
issued policy insurance covering building owned one Henry 
Gatlin, whereby agreed indemnify him against loss from fire 
the sum $600. May, 1931, while the policy was force and 
effect, the house was burned. the time, the Federal Land Bank 
Columbia held first mortgage the premises, the building and the 
land which stood, and the Bank Hartsville held second mort- 
gage, both for amounts excess the insurance, and both which 
contained the usual agreement insure for the benefit the mort- 
gagees. 

For the purpose meeting its obligation, October 17, 1931, the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1223. 


THE BANKING LAW JOURNAL 


defendant drew the Peoples State Bank South Carolina, Darling- 
ton branch, check for $600, which was made payable the joint 
order Henry Gatlin, the insured, and the two mortgagees above 
named. There was proof that this check was ever delivered the 
payees, either them, the time was issued, thereafter; and 
upon the request one them, the Bank Hartsville, duplicate 
check was sent the association December 15, 1931, receipt 
same being acknowledged the bank’s attorney the following 
day. This check, however, was not presented for payment before the 
closing the drawee bank, which did not open its doors for business 
after December 31, 1931. 

This action was brought Gatlin March 10, 1933, collect 
the $600. The only issue made the pleadings was the defense 
payment set the answer. trial the case, the defendant 
moved for directed verdict, the ground that the issue and delivery 
the check the payees December 16th constituted payment 
the loss, and that the failure the payees present the check 
before the closing the bank constituted negligence their part 
which relieved the defendant from liability further payment. The 
trial Judge refused the motion, and the jury found for the plaintiff 
$600 with interest. The defendant excepts and brings error. 

After the appeal was perfected, the plaintiff died. Later, order 
the court, John Gatlin, administrator the estate Henry 
Gatlin, deceased, was substituted respondent the case. 

Section 6937 the Code provides that ‘‘a check must presented 
for payment within reasonable time after its issue the drawer 
will discharged from liability thereon the extent the loss caused 
the delay.’’ See, also, section 6944. generally held that what 
constitutes reasonable time depends upon the facts and circumstances 
the particular See 1181, and the cases there cited, 
for discussion the several phases this question. has been 
said that the length time that reasonably may allowed required 
must determined with regard the attending 
mode and the place receiving the check, the relation the parties, 
the number payees and where they reside, and where the drawee 
bank located relation the payee, etc. 

Viles Warren Company, 132 Me. 277, 170 501, 502 
the court said: ‘‘The general rule governing the question reasonable 
time for presentation checks for payment well established. the 
bank which the check drawn and the payee are the same place, 
the check should presented during banking hours the first secular 
day following its receipt; different places, should deposited 
the mail like time. Special may excuse delay 
either case, but their absence the rule absolute.’’ 

the case bar, Judge Oxner charged the jury follows: ‘‘Now, 
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what reasonable time, question for the jury under all the facts 
and the case. The jury would take into considera- 
tion the distance and the facility communication between the payee 
the check and the bank upon which was drawn. The distance and 
facility communication between the payees themselves. The jury 
should take into consideration the number payees said check. 
The jury would take into consideration the nature and circumstances 
the check and whether not there was any disagreement be- 
tween the payees the manner which the proceeds said check 
should divided. The jury would take into consideration all those 
facts and and any other facts and circumstances that 
exist the case, and determine whether not the check was presented 
within reasonable time.’’ 

The appellant does not complain about the trial court’s statement 
the law applicable the case, but its contention that was en- 
titled, matter law, under the facts disclosed the evidence, 
directed verdict. careful reading the record, however, convinces 
that the motion was properly refused. have already indicated 
the presence certain special circumstances; others may stated: 
The Bank Hartsville miles from Darlington, Gatlin lived 
the Lee County, about miles from the drawee bank, and 
the Federal Land Bank located Columbia, about miles from 
Darlington. There was conflict evidence whether not 
Gatlin agreed that the check should made jointly the order the 
three payees. testified that was present the time was drawn 
the secretary the defendant association, but denied that was 
made out according his instructions. There was also conflict 
the testimony whether not was agreed that the check should 
delivered the Bank Hartsville, one the claimants the fund, 
Gatlin stating that did not direct this done. There some 
conflict too the evidence how the check was handled after the 
Bank Hartsville received it. appears that the officers the de- 
fendant had notice the possible conflicting claims the mortgagees. 
Mr. Lawson, its president, testified that Mr. Todd, representing the Fed- 
eral Land Bank, his office and made claim the insurance 
money; and that was advised Mr. Wilmeth, representing the 
Bank Hartsville, that that bank was claiming this particular fund. 


With these facts before it, the defendant issued the check did 
order protect the association—and sent one the payees claim- 
ing the fund handled it. There was some attempted adjust- 
ment between the mortgagees, but seems that they were unable 
settle the matter before the drawee bank closed its doors for business 
December Gatlin testified that did not ask that the money 
paid him personally, but that wanted properly applied 
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the mortgage debt owing him; and that, therefore, declined 
indorse the check when requested the Bank Hartsville 
some time between December 15th and the holidays, pending the settle- 
ment the dispute between the two banks the disposition the 
fund. indicated, however, that was ready indorse the moment 
the banks reached agreement. The court satisfied, under the cir- 
cumstances detailed, that Judge Oxner properly submitted the ques- 
tion the jury. 
The judgment the court affirmed. 


ALTERATION GUARANTY 


Morley-Murphy Co. (plaintiff) Van Vreede (defendant), Supreme 
Court Wisconsin, 269 Rep. 664 


writing signed the defendant guaranteed payment for goods 
sold the plaintiff customer. also guaranteed pay- 
ment the customer’s existing indebtedness ‘‘within days 
from this Later employee the plaintiff’s credit depart- 
men inserted the figures ‘‘280’’ the blank space. was held 
that this was material alteration which rendered the entire guar- 
anty, not merely the part referring existing indebtedness, void. 


Appeal from judgment the Court for Brown County; 
Henry Graass, Judge. 

Affirmed. 

this action, commenced June 30, 1933, the plaintiff, Morley- 
Murphy Company, corporation, seeks recover from the defendants, 
Theodore Van Vreede and Bert Van Vreede, written guaranty. 
Trial was had the court without jury. From judgment, dismiss- 
ing the complaint the merits, entered May 1935, the plaintiff ap- 
pealed. The material facts will stated the opinion. 

North, Bie, Duquaine, Welsh Trowbridge, Green Bay, for 
appellant. 

Fox Fox, Chilton, for respondent. 


NELSON, J.—For many years prior March 28, 1932, John Van 
Vreede, brother the defendants, was engaged business 
retail hardware merchant. that date was indebted the 
plaintiff the sum $2,198.35 for goods theretofore sold and delivered 
him the plaintiff and for certain accrued interest. Some his 
indebtedness was evidenced promissory notes and some open ac- 


similar decisions see Banking Law Journal Digest (Fourth 
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count. For some time prior March 28, the plaintiff felt considerable 
concern regarding Van Vreede’s indebtedness and sought have 
secured some way. John Van Vreede, however, was unable secure 
it. March 28th, the defendants, who were farmers, came the 
store John Van Vreede pursuant his request. William Poirier, 
field man the credit department the plaintiff, was also present 
pursuant prearrangement. had with him form guaranty 
which had brought with him and which was desirous having 
the defendants sign. extended interview between Mr. Poirier and 
the three Van Vreedes took place. While considerable dispute arose 
the trial what was said Poirier that meeting, shall 
pass over that because our view, under the findings the court and 
view the disposition made this action, much the con- 
versation there had not controlling importance. Suffice say 
that the conclusion the interview, the defendants, one whom 
had read the guaranty, and the other whom had had opportunity 
read it, signed and delivered Mr. Poirier. The guaranty was 
addressed the plaintiff, and far here material was follows: 


sell and deliver Van Vreede Wrightstown, Wis- 
your usual credit terms, such goods, wares, and merchandise 
from time time may select and consideration thereof hereby 
guarantee and hold myself personally responsible for the payment 
maturity the purchase price all such goods, wares and merchan- 
dise sold delivered whether evidenced open account, acceptance, 
note otherwise. 

intended continuing guaranty applying all sales 
made you Van Vreede from this date until the same re- 
voked letter dispatched registered mail and registered 
return receipt for said letter shall conclusive evidence the re- 
ceipt notice revocation. further consideration for the sale and 
delivery goods, wares and mdse., such Van Vreede may 
from time time select, also hereby guarantee and hold myself per- 
sonally responsible for the payment within days from this date 
for the amount the indebtedness said Van Vreede Morley- 
Murphy Co. this date, being understood that 
this indebtedness now amounts Twenty One Hundred Ninety Eight 
35/100 ($2198.35) Dollars.’’ 


After the guaranty was executed and delivered, the plaintiff con- 
tinued fill the orders for merchandise sent John Van Vreede, 
continuing until about the last May, 1933, when John Van 
Vreede made voluntary assignment for the benefit his creditors. 
Some time during the month December, 1932, Poirier inserted 
the blank preceding the word ‘‘days’’ the figures 

Mr. Poirier testified with reference the blank space follows: 
did not know what length time put there. this time 
was talking Mr. Theodore Van Vreede and Mr. Bert Van Vreede, 
and when came filling the length within many days, didn’t 
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know what date put there, mentioned that would leave 
that blank, and that any time the future thought necessary 
put date, that would get mean myself the 
guarantors,—and would put the 

Mr. Poirier admitted that December, 1932, inserted the figures 
without again mentioning the defendants and without con- 
sulting talking either them regarding the insertion 
the guaranty. The guaranty, annexed the complaint 
exhibit, contained the figures The defendants their answer 
set fraud the part Poirier obtaining the guaranty. The 
fact that the guaranty had been altered was apparently not discovered 
the defendants until Mr. Poirier admitted upon the trial that 
had made the alteration. The defendants then asked leave amend 
their answer assert that the contract had become void reason 
the material alteration the instrument the agent. 
That amendment was allowed. 

The court found, among other things, that statements were made 
Mr. Poirier the time the guaranty was obtained, which were 
misrepresentations intended defraud; that some time after the 
guaranty was signed the figures ‘‘280’’ were inserted the guaranty 
Mr. Poirier; that the plaintiff had right apply payments made 
John Van Vreede after March 28, 1932, discharge the old 
indebtedness, evidenced part notes and part open account, 
because after that date the plaintiff dealt with John Van Vreede only 
basis, requiring cash checks accompany his orders. 
The court concluded that the indebtedness existing March was 
not paid the plaintiff’s application the payments made John 
Van Vreede after March 28, 1932, the old indebtedness; and that 
the insertion the guaranty the figures ‘‘280’’ amounted 
material alteration which voided the guaranty and released the de- 
fendants. The finding that after March 28, the plaintiff dealt with 
John Van Vreede only C.O.D. basis vigorously assailed ‘the 
plaintiff being unsupported the evidence. agree that that 
finding not supported the evidence. But that finding, our view, 
wholly immaterial. 

The only questions which, our opinion, need determined are: 
(1) Whether the insertion the figures ‘‘280’’ constituted material 
alteration the guaranty, and, so, (2) whether the contract 
guaranty was thereby voided. 

That the alteration the guaranty was material one should give 
rise serious controversy. Changing the date payment in- 
serting date payment when date contained contract is, 
under all the authorities, material alteration. That rule ele- 
mentary. 

The plaintiff, however, contends that under the facts and 
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stances this case the admitted alteration was immaterial since was 
not made Poirier until the total the payments made John 
Van Vreede the plaintiff, unaccompanied any instructions 
their application and which were applied the plaintiff the old 
indebtedness, exceeded the amount the old indebtedness. The con- 
tention might considered sound the assertd facts, upon which 
based, were true. Mr. Poirier did testify, quite inadvertently, 
think, when that testimony considered connection with his other 
testimony, that the old indebtedness was paid between the 28th day 
March and the middle December, 1932. That testimony wholly 
inconsistent with the plaintiff’s account against John Van Vreede, 
stated June 1933, and received evidence. That account 
indisputably shows that even counting note for $286.56, credited 
the account March 29, 1932, and counting certain merchandise 
the total the amounts credited the end December, 
1932, the account was far less than the total the old indebtedness 
represented notes and the open account. Many the payments 
which are relied upon show that the old indebtedness was paid 
the time the alteration was made were not paid John Van Vreede 
the plaintiff its account until long after the alteration 
was made. The amount the payments which asserted were suffi- 
cient, when applied the old indebtedness, wipe out, clearly 
includes many payments made long after the month December, 1932. 
The facts, therefore, not support the plaintiff’s contention that the 
alteration was made time when the old indebtedness was fully 
paid and liquidated. 

The plaintiff next contends that even assuming that the alteration 
was material should held that the contract guaranty separable 
and that only that portion thereof which guaranteed the amount 
the indebtedness John Van Vreede, existing March 28th, should 
deemed voided the alteration. While there some authority that 
supports that contention, Watkins Co. Denbeigh, 135 Wash. 
488, 238 13; Parke Lacy Co. White River Lumber Co., 110 
Cal. 658, 202, conclude that the sounder and better rule, 
which also the general rule, the effect that ‘‘any material altera- 
tion written instrument made after its execution party claim- 
ing thereunder with his privity, without the authority consent 
the other party parties the instrument, invalidates the instru- 
ment the hands the party responsible for the alteration and his 
assigns, all nonconsenting See 1175, and the 
numerous cases cited support the text, among which are Low 
Merrill, Pin. 340; Matteson Ellsworth, Wis. 488, Am. Rep. 
766; Kilkelly Martin, Wis. 525. See, also, Farmers’ State 
Bank Huss, 182 Wis. 658, 197 177; Hecht Shenners, 126 
Wis. 27, 105 309. 
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1179, 95, said: ‘‘The general rule that when the 
right action depends upon the instrument alteration works 
destruction such extent that rights can asserted un- 
der proved it, and there can recovery all must 
upon other evidence.’’ 

The reasons for the rule are: (1) That man shall permitted, 
grounds policy, take the chance committing fraud 
without running any risk loss the event when detected, see 
eases cited 1176, note 29; and (2) that the identity 
the instrument destroyed, and hold the nonconsenting party under 
such would make for him contract which 
never agreed. Ibid, 1177, note 30; Am. Jur. 622, 35; Mertz 
Fleming, 185 Wis. 58, 200 655. 

therefore our conclusion that the alteration was clearly ma- 
terial one and that invalidated the guaranty contract, and re- 
covery may therefore had from the defendants thereon. 

Judgment affirmed. 


HOLC SUBJECT GARNISHMENT PROCESS 


Gill Reese, Court Appeals Ohio, Rep. (2d) 273 


The Home Owners’ Loan Corporation, established the Act 
Congress June 13, 1933 (12 1463 seq.), while having 
the characteristics public enterprise, private corporation 
and, such, subject the service garnishment process. 


Action Dr. Gill against Jacob Reese, wherein the plaintiff 
recovered judgment and instituted proceedings aid execution 
recover the full amount thereof against the defendant and the Home 
Owners’ Loan Corporation garnishee. review judgment quash- 
ing the service process the Home Owners’ Loan Corporation and 
dismissing the proceedings aid execution, plaintiff brings error. 

Reversed and remanded, with directions. 

Woodle Wachtel, Cleveland, for plaintiff error. 

James Shocknessy, Florence Denton, Charles Kaps, Jerome 
Moss, and Neumann, all Cleveland, for defendant error 
Home Owners’ Loan Corp. 


J.—Dr. Gill, plaintiff error this court, re- 
covered judgment against Jacob Reese the municipal court the 
city Cleveland, Ohio, October 1930, which action Gill was plain- 


tiff and Reese defendant. January, 1935, Gill instituted proceedings 
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aid execution the municipal court the city Cleveland seek- 
ing recover from Reese the full amount the judgment, and interest 
thereon, together with court costs, which time the Home Owners’ 
Loan Corporation, defendant error this court, was named 
garnishee. This defendant corporation was duly served with garnish- 
ment process, whereupon the corporation filed the municipal court 
motion quash the service garnishment process. Upon hearing the 
motion, the municipal court ordered the service process quashed, 
dismissed the proceeding aid execution. Proceedings error 
were then instituted this court seeking reverse the order and 
judgment the municipal court. 

This the nature the proceedings originally instituted 
the court below presents one issue, wit: the Home Owners’ Loan 
Corporation subject the service garnishment process within the 
state Ohio? first becomes necessary determine the status 
this corporation. The congress the United States passed act 
June 13, 1933, effective June 13, 1933, providing for the creation 
corporation known the Home Owners’ Loan Corporation. The 
principal purpose this act, recited the legislative body, was 
provide emergency with respect home mortgage indebtedness, 
refinance home mortgages, and extend relief owners homes, 
those who were unable amortize their debt elsewhere. 
Section the act (48 Stats. 128, Title 12, 1463, Code 
[12 clothed the Federal Home Loan Bank Board 
with the following authority: 


Board hereby authorized and directed create corpora- 
tion known the Home Owners’ Loan Corporation, which shall 
instrumentality the United States, which shall have authority 
and sued any court competent jurisdiction, Federal 
State.’’ 


Pursuant this authority the Home Owners’ Loan Corporation 
was created, and section its articles provides: 


corporation shall have power sue and shall subject 
suit other corporations, and shall have the usual powers and im- 
munities corporations the United States.’’ 


Nothing further appears either the act Congress the charter 
the corporation reference this proposition. was the apparent 
intent Congress, unequivocally expressed the act itself, strip 
this corporation the rights and immunities sovereign power 
relation the institution suit against it. 

The business which the defendant corporation was engaged, 
wit, that loaning money and refinancing mortgages real estate 
security, was such had theretofore been conducted private per- 
sons and corporations. While true that the act provided that the 
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United States government should own all the capital stock, and the 
fact that all the capital stock owned the United States gov- 
ernment, yet has long been settled that those way 
change the character the corporation, and that still remains the 
eyes the law private corporation. Osborn Bank Wheat. 
Georgia, Wheat. (22 904, Ed. 244; Huntingdon, 
Turnpike Co. Wallace, Watts (Pa.) 316; Seymour Milford 
Turnpike Road Co., Ohio, 476; Haines Lone Star Shipbuilding 
Co., 268 Pa. 92, 110 788. 

Great confusion has arisen the submission this case this 
court the proposition whether not the corporation public 
one. There can question but that the corporation instru- 
mentality the government, engaged great undertaking affecting 
the public. The distinction failed recognized that, while the 
undertaking itself has the characteristics public enterprise, yet 
the acts have been authorized Congress itself performed and 
through the arm private corporation, rather than means the 
exercise power government officer, the legislative body 
itself. The authorities are uniform establishing the law that 
such corporation private corporation. 


the submission this case many authorities have been offered 
relative court decisions growing out litigation which the United 
States Shipping Board Emergency Fleet Corporation was party, and 
has been argued that these decisions should controlling, for the 
reason that the Home Owners’ Loan Corporation analogous respect 
its creation with that the United States Shipping Board Emergency 
Fleet Corporation. interesting note that both parties have at- 
tempted rely the case Commonwealth Finance Corp. Landis 
(D. C.) 261 440. careful examination this case shows clearly 
that the decision was the effect that motion quash relation 
garnishment proceedings would not lie for the reason that the cor- 
poration must regarded private corporation, and accordingly 
was subject the service process, even though upon answer such 
service should develop under the particular facts the case the cor- 
poration might partake the character sovereign and exempt 
from garnishment under the principle that municipality cannot 
subjected liability growing out any relation the nature stake- 
holder between private litigants. the event the law the case cited 
accepted, certainly determinative the issue here raised, 
the affirmative; that is, that the defendant corporation subject 
the service process. 

examination the further line authorities cited the at- 
Lone Star Shipbuilding Co., supra, which stands clearly for the proposi- 
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tion that the Emergency Fleet Corporation subject garnishment 
state court, there being provision the contrary, though 
agency of, and all its stock owned by, the United States, and though 
possess the right eminent domain. 

The board principle law applicable this case set forth the 
Gould Coupler Co. Shipping Board Emergency Fleet 
Corp. (D. C.) 261 716, 718: 


general highly desirable that, entering upon industrial 
and commercial ventures, the governmental agencies used should, when- 
ever can fairly drawn from the statutes, subject the same 
liabilities and the same tribunals other persons corporations 
similarly 


This proposition law has been generally accepted and followed 
the recent decisions the Supreme Court the United States. 

The municipal court Cincinnati has recently set forth this same 
view the following language: 


review recent legislation throughout the country seems 
indicate that governmental bodies desire enter private business. 
they are establish private business then the department established 
operate these businesses should answer the same private 
Peters Ice Coal Co. Zopf, decided August 1935. 


Garnishment proceedings the state Ohio are statutory. Since 
the Home Owners’ Loan Corporation must regarded private 
corporation, consequently falls within the term pro- 
vided section 11828 seq., General Code, and there can question 
but that the statute applicable the instant case and that the de- 
fendant corporation subject the service process thereunder. 

now only remains determine whether not public policy re- 
quires that, even though the defendant corporation has all the attributes 
private corporation, yet, regard garnishment process, must 
regarded public its nature. The only theory which the rule 
policy kas been applied set forth the numerous cases 
dealing with municipal corporations, wherein the reasoning placed 
upon the ground that garnishment process would interfere with the acts 
government. Having examined the act creating the Home Owners’ 
Loan Corporation, and the purposes for which was enacted, cannot 
find that any respect does have the powers the executive, 
judicial legislative branches government. The grounds necessary 
support the theory the public policy rule not exist this case 
and the rule public policy not applicable. are unable see 
how the functions the defendant corporation can any manner 
interfered with its being made amenable the service garnish- 
ment process. its very nature instrumentality seeking 
assist home owners the payment debts. honest debt the 
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last analysis always the basis garnishmeat proceeding, for which 
reason would seem that this instrumentality government would 
not interfered with, but would recognized furthering its gen- 
eral purpose answering such process with view seeing that its 
funds are placed the hands persons whom they are due. This, 
our mind, sound public policy. 

attempt has been made this court raise the issue the 
constitutionality the act providing for the creation the Home 
Owners’ Loan Corporation. must remembered that have before 
case which the party seeking raise this issue primarily 
attempting subject the corporation question the service 
process. doing the plaintiff error must take the position that 
the corporation legally constituted, and becomes precluded from 
making any claim that such corporation not proper creature 
the law. Without further discussion consider patent that the 
issue constitutionality has place this case. Likewise the manner 
which the funds this corporation are handled, far relates 
this proceding, wit, the motion quash, has place this case. 
Such matter can only properly considered such time the de- 
fendant corporation appears court answer the garnishment 
process, and offers defensive matter. 

Accordingly, the judgment the municipal court the city 
Cleveland reversed, and this cause remanded that court for 
further proceedings according law. 

Judgment reversed. 


PURCHASER BANK STOCK NOT SUBJECT 
STATUTORY LIABILITY 


Bates, Superintendent Banking, First Trust Savings Bank 
Sioux City, Supreme Court Iowa, 269 Rep. 437 


person contracted with the president bank purchase 
ten shares the bank’s stock, believing the time that the shares 
belonged and were being sold the bank. The shares actually 
belonged the president. Upon the failure the bank was held 
that the purchaser did not become the owner the shares and was 
not subject the statutory liability imposed upon bank stockholders. 


Appeal from District Court, Woodbury County; Miles Newby, 
Judge. 
action charge the defendant Paradise with superadded lia- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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bility under section 9251 the Code. From decree favor the 
plaintiff, said defendant appeals. 
Reversed. 


Berry Berry, Sioux City, for appellant George Paradise. 
Griffin, Sioux City, for appellee. 


ALBERT, J.—The above-named bank Sioux City closed its doors 
and receiver was appointed for December, 1931. March, 1932, 
petition equity was filed alleging the insolvency the bank; that 
its assets, plus the 100 per cent. assessment all stockholders, would 
not produce sufficient pay the debts the corporation; and asking 
judgment against George Paradise, stockholder, for 100 per 
cent. superadded liability under the aforesaid section the statute 
The case was tried, and here presented the first question the case 
whether not George Paradise ever became stockholder said 
bank within the meaning said section the statute. 

The record shows that one Olof Nelson was president, and 
Norrbom was said bank all times involved herein, and that 
Nelson was the owner 525 shares stock said corporation. 
December 1929, January 1930, Nelson and Norrbom both talked 
the appellant about purchasing stock said corporation; and Para- 
dise testifies that the latter part January ‘‘we arrived agree- 
ment buy stock the bank.’’ further testifies that: ‘‘My under- 
standing was that the bank had some stock The agreement was 
oral. ‘‘I did not know understand that was buying stock owned 
Nelson. Nelson said thought would wise buy stock the 
bank, and there was some stock the bank that could buy, that they 
had issued additional stock 1919, recall it, and there was some 
stock that left. never agreed buy stock, and never understood 
that was buying stock that was owned Nelson.”’ 

Nelson testifies: ‘‘I think suggested mentioned him (Para- 
dise) that should buy about ten shares stock. Did you ever 
tell Mr. Paradise that the bank would sell him some stock? don’t 
think because they had none sell and had plenty.’’ 

Neither Nelson nor Norrbom, although they both talked Paradise 
about selling him stock, ever told him that they proposed sell him 
stock that belonged Nelson. The record shows that Nelson was dis- 
posing part his stock the bank, and apparently was attempting 
get from under liability disposing his stock. 

apparent from the reading this record, without setting out 
the testimony detail, that all times Paradise was led believe, 


and understood, that was buying this stock directly from the bank 


and not from Nelson. confirmed this understanding the 
(four number) which issued part payment this stock, 
because each them payable the bank and not Nelson. Paradise 
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testifies that had known and understood that was buying stock 
that belonged Nelson would not have bought the same. con- 
fronted, however, with the original stock book the corporation, which 
shows that January 17, 1930, receipted for ten shares stock. 
His claim that the time signed the stub said stock book, 
neither the stub nor the original certificate stock was filled out. His 
claim that his signature therein appearing was put after the date 
that appears, and that the certificates stock introduced evidence, 
which alleged have become the owner ten shares stock. 
was filled without his knowledge consent. admitted that this 
said certificate never left the hands the bank and was there the 
time the receiver was appointed. Paradise testifies that was never 
delivered him, and that the officers the bank confirm him this 
statement. 

This rough statement the record most favorable the ap- 
pellant. 

the application Code, 9251, have said that the question 
is, who the real owner the stock, even though has not been trans- 
ferred the books the corporation. Andrew Sanford, 212 Iowa, 
300, 233 529; Bates Peru Savings Bank, 218 Iowa, 1320, 256 
286; Andrew Peoples’ Savings Bank, 211 Iowa, 649, 234 
542; Andrew American Savings Bank Trust Co., 219 Iowa, 921, 
258 911. 

The question this point, therefore, is: Who the actual owner 
this stock? appears from the record that Nelson held certificate 
for fifteen shares stock, and that presented the same the cor- 
poration and new certificates were issued splitting the original cer- 
tificate and making one Paradise for ten shares and the other 
Nelson for five shares. The date which this occurred left doubt 
under the record. The original contract between these parties was 
oral. The record quite satisfactory that Paradise agreed buy ten 
shares stock the corporation. The point divergence whether 
not was buying ten shares stock that belonged the corpora- 
tion, ten shares stock that belonged Nelson. have this 
situation, then, that Nelson was intending sell Paradise ten shares 
stock that belonged him; and think that the record fairly shows 
that Paradise understood that was buying ten shares stock that 
belonged the corporation itself. 

With this situation advert the primary principle underlying 
all contracts, wit, that order make good contract there must 
mutual meeting the minds, the same thing the same time. 
are satisfied from this that there never was time when the 
minds the officers the bank and Paradise met the same proposi- 
tion. other words, above stated, Nelson, without advising 
Paradise, was attempting sell his own stock Paradise; and the 
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other hand, Paradise understood all times that was not buying 
stock that belonged Nelson, but that was buying stock that be- 
longed the corporation. follows, therefore, that there never having 
been meeting the minds this proposition, contract was made. 
therefore follows that Paradise not the owner the stock, and 
that Nelson is. 

Appellee argues that Nelson not interested witness because 
the result makes but little difference him. With this cannot agree. 
makes just $1,000 difference him. That is, Paradise com- 
pelled pay the assessment these ten shares stock the par 
value $100 each, Nelson will relieved from such payment. is, 
therefore, very materially interested the outcome this case. 

think the court was wrong its conclusion and that what the 
bank itself may have done, without the knowledge consent Para- 
dise reporting him stockholder the state department and 
noting him the records, not binding him. 

Paradise had made $400 payment this contract checks drawn 
payable the bank, and which the bank records show eventually went 
into account belonging Nelson. counterclaims this matter, 
asking recover the $400. not think entitled under 
the record the for other reason than that the claim for the 
$400 was not filed with the receiver within the time ordered the court. 

Reversed. 


ENFORCEMENT NOTE FEDERAL 
RESERVE BANK 


Federal Reserve Bank Richmond, Va., Duffy, Supreme Court 
North Carolina, 188 Rep. 


Federal Reserve bank, which has discounted note for mem- 
ber bank, may enforce the note against the maker even though the 
note was ineligible for discount Federal Reserve bank, under 
the provisions the Federal Reserve Act. 

Federal Reserve banks have the power purchase discount 
ineligible paper under section the Federal Reserve Act (12 
Code, 341) which authorizes them exercise ‘‘such incidental 
powers shall necessary carry the business 
any event, the only party who object unauthorized dis- 
count would the United States government. 


Appeal from Superior Court, Craven County; Marshall Spears, 
Judge. 
Action the Federal Reserve Bank Richmond, Va., against 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §492. 
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Duffy and others. From judgment for plaintiff, defendants 
appeal. 

error. 

Suit negotiable promissory note, executed Duffy and 
indorsed Bryan Duffy, payable the First National Bank 
New Bern, and said First National Bank New Bern transferred 
indorsement plaintiff, Federal Reserve Bank Richmond. 

The note sued was form follows: 


Bern, C., 
12, 1929. 
days after date promise pay the order The First 
National Bank New Bern, New Bern, C., Thirty-one Hundred 
and Fifty Dollars ($3,150.00). Negotiable and payable the First 
National Bank, New Bern, C., with interest after maturity; and 
we, the makers and endorsers, hereby agree continue and remain 
bound for the payment this note and all interest thereon, notwith- 
standing any failure and omission protest this note for non-payment, 
presentment demand for payment, expressly waiving any protest 
and all notice non-payment dishonor protest any form, 
any presentment demand for payment, any notice whatsoever. 


Nov. 11, 1929. 
Duffy 
Back said note: 


demand and notice non-payment waived. 
Bryan 
the order Federal Reserve Bank Richmond, Va., Sep- 
tember 14, 1929. Demand, notice and protest waived. The First Na- 
tional Bank New Bern, New Bern, 


Hugh Beal, 
Vice-President.’’ 


was not controverted that the note evidenced valid debt the 
defendant, which had been outstanding for number years, and 
which had been originally secured deed trust real estate, still 
force, though the note suit made reference any security. 
further appeared that the First National Bank New Bern was 
indebted plaintiff the sum $20,000, and security therefor 
had assigned and transferred certain collaterals which were from time 
time renewed and added to; that the note sued was offered 
the First Bank New Bern the Federal Reserve Bank for 
discount September 14, 1929, and therefor extended the 
New Bern bank that date. 

The First National Bank New Bern closed its doors October 
26, 1929, without having paid its indebtedness the plaintiff, and the 
note suit was sent plaintiff New Bern for collection, and the 
defendants made payments and received credits thereon from time 


THE BANKING LAW JOURNAL 


time until the amount was reduced $935.57, the exact amount the 
defendants had deposit the First National Bank New Bern 
the time closed, and the defendants refused pay anything 
the note, claiming the deposit set-off for the balance said note. 

Defendants their answer admitted the execution the note, but 
alleged that there was collusion and fraud the purported transfer 
and assignment the note; that the plaintiff knew the First National 
Bank New Bern was distressed condition; that the character 
the note was misrepresented plaintiff the New Bern bank, 
which plaintiff was chargeable with notice; that the note was ineligible 
for discount plaintiff under the provisions the Federal Reserve 
Act, because secured real estate and not for agricultural, indus- 
trial, commercial purpose, and that plaintiff’s action taking and 
rediscounting said note was bad faith, and that therefore the plain- 
tiff not holder due course said note, but took same subject 
the defendants’ right equitable set-off the amount their deposit 
the said New Bern bank. 

The jury for their verdict found, response the issues submitted 
them, that the plaintiff was the holder due course the note sued 
and that defendants were indebted plaintiff the amount claimed. 

From judgment the verdict, defendants appealed. 

Abernethy Abernethy, New Bern, for appellants. 

Wallace, Richmond, Va., and Lee, New Bern, for 


DEVIN, J.—Defendants earnestly contend that under the circum- 
stances this case the action the Federal Reserve Bank taking 
and discounting the note suit was bad faith; that the paper itself 
was one ineligible for discount under the provisions the Federal 
and the rules and regulations the Federal Reserve Bank, and that 
plaintiff not entitled the position holder due course 
deprive these defendants the right set-off the amount their 
deposit the First National Bank New Bern. 

Defendants’ views were fully set out prayers for instructions 
tendered apt time the presiding judge, and they except his re- 
fusal give them. 

The evidence, appears the record before us, fails sustain 
defendants’ contentions. 

There was evidence fraud invalidating the note, nor col- 
lusion between the Federal Reserve Bank and the First National Bank 
New Bern, nor wrongful intent deprive defendants any 
legal rights. The note its face purported ordinary 60-day 
negotiable note, elegible for discount. 

The fact that the vice-president the First National Bank New 
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Bern had not stated all the facts with reference the purpose the 
loan, that there was real estate security for the original debt, was 
not known plaintiff until after the failure the New Bern bank. 
The plaintiff not now seeking avail itself the benefit any 
security this action. There was evidence fraud the transac- 
tion. The defendants admit the note was given for valid debt justly 
due the New Bern bank. They not deny that new note 
renewal note for pre-existing debt was_given them the New 
Bern bank, and they not controvert the fact that this note was 
the said bank, before maturity and for value, indorsed and dis- 
the Federal Reserve Bank. But they complain that the 
effort bolster failing bank its vice-president was guilty bad 
faith procuring this renewal note from the defendants and misrepre- 
sented its character the Federal Reserve Bank procure its 
discount, that the Federal Reserve Bank took with notice these facts, 
and that its action discounting the note under the circumstances 
amounted bad faith its part, and that result defendants 
have been wrongfully deprived their right set-off against the New 
Bern bank. 

Even the plaintiff had accepted for discount paper declared 
ineligible the act its rules, the defendants, who owe the debt, 
not complain. 

was said Judge Parker well-considered opinion 
Lucas Federal Reserve Bank (C. A.) (2d) 617, 620 (in- 
volving transactions with the same bank): ‘‘There can doubt 
the right and power the federal reserve banks take, collateral 
security the indebtedness member banks, paper which not eli- 
341, seventh) exercise, not only the powers expressly granted 
therein, but also such incidental powers shall necessary carry 
the business banking within the limitations The 
section the Federal Reserve Act granting incidental powers 
federal reserve banks practically the same the section granting 
incidental powers national banking associations (12 
24, seventh). First National Bank National Exchange Bank, 
122, Ed. 679. These powers are such are necessary 
meet all the legitimate demands the authorized business and en- 
able bank conduct its affairs within the general scope its charter, 
safely and prudently. 

quote further from Lucas Federal Reserve Bank, supra: 
well settled that, under these incidental powers, national bank- 
ing association may take, security for loan, collateral character 
which precluded from investing its was said 
Thompson Saint Nicholas National Bank, 146 240, Ct. 
66, 68, Ed. 956, with reference national banks: ‘‘It would 


‘ 
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defeat the very policy act intended promote the security and 
strength the national banking system its provisions should 
construed inflict loss upon the banks, and consequent im- 
pairment their financial responsibility.’’ 

equally clear that whatever the power the Federal Reserve 
Bank with respect taking collateral paper not eligible for dis- 
one can complain such action except the government, the 
sovereign which created and limited its powers. Kerfoot Farm- 
ers’ Merchants’ Bank, 218 281, Ct. 14, 15, Ed. 
1042. the last-cited case, Mr. Justice Hughes, speaking for the 
uses this language: the statute clear implication 
forbids national bank from making loan upon real estate, the se- 
curity not void, and cannot successfully assailed the debtor 
subsequent mortgagees because the bank was without authority 
take it; and the disregard the provisions the act Congress 
upon that subject only lays the bank open proceedings the gov- 
ernment for exercising powers not conferred Union National 
Bank Matthews, 621, Ed. 188; Thompson Saint 
Nicholas National Bank, 146 240, Ct. 66, Ed. 956; 
Schuyler Nat. Bank Gadsden, 191 621, Ct. 129, Ed. 

Defendants contend further that the relationship between the Fed- 
eral Reserve Bank Richmond, Va., and member banks was such 
constitute the latter the agent the former, and thus impute notice 
the principal all facts known the member bank. 

While the evidence here not such establish the relationship 
principal and agent between plaintiff and the First National Bank 
New Bern, there well-defined exception the general rule that 
knowledge the agent imputed the principal. Where the con- 
duct the agent such raise clear presumption that would 
not communicate the principal the facts where 
the agent, acting nominally such, reality acting his own busi- 
ness for his own personal interest and adversely the principal, 
has motive concealing the facts from the principal, this rule 
does not apply. 298; Bank Burgwyn, 110 267, 
623, 326. Where the agent dealing his own 
behalf, has personal interest serve, the knowledge agent not 
imputable the principal. People’s United Bank Wells, 187 
515, 122 14; Grady Bank, 184 158, 113 667, 

Here the First National Bank New Bern, seeking secure ad- 
ditional funds continue failing business, negotiates valid paper, 
which, its face, entirely proper and eligible for discount the 
plaintiff, but fails disclose facts which might have prevented its 
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and thereby obtains advances from the plaintiff for its own 
purposes. The New Bern bank was acting its own interest, adversely 
the plaintiff, selling the plaintiff the New Bern bank’s prop- 
erty, and hence knowledge bad faith, any, its part cannot 
law imputed the Federal Reserve Bank. 

appreciate the hardship resulting the defendants from being 
deprived the right set off their deposit the First National Bank 
New Bern against their note given that bank, but this right may 
not invoked the detriment the transferee this note, who 
the law merchant was holder due course. 

The defendants’ exceptions the record before cannot sus- 
tained, and the trial find error. 


FAILURE COLLECTING BANK—RIGHTS 
DEPOSITOR 


Canal Bank Trust Co., Court Appeal Louisiana, 170 So. 
Rep. 420 


The Louisiana statute, Act No. 1926, giving preference 
person, who deposits bank check other item for col- 
lection and remittance delivery, upon the bank’s insolvency, does 
not apply where the item placed with the bank for collection and 
deposit. the item collected and credited the depositor’s ac- 
count, the depositor not entitled preference even though 
not notified the credit until after the failure the bank. 


Original decree rendered 167 So. 485, recalled and annulled, 
judgment appealed from annulled and reversed, and claim inter- 
vener for privilege rejected. 

Dufour, St. Paul, Levy Miceli, New Orleans (Rene Wague- 
spack, New Orleans, counsel), for appellant. 

Rittenberg Rittenberg, and Leslie Moses, all New Orleans, for 
appellee. 


JANVIER, J.—Although the facts this case are set forth our 
original opinion reported 167 So. 485, feel that they should 
briefly restated that this opinion may clearly understood without 
the necessity referring the earlier one. These facts find 
correctly stated the brief intervener, follows: 

November 29, 1932, Goodman Beer Company, placed 
with the Canal Bank Trust Company for collection, draft Boero 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §154. 
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Napoli Cia., Rosario, Argentina, for the sum $810.00. The Canal 
Bank Trust Company forwarded the item the National City Bank 
New York Rosario, Argentina, for collection, with instructions 
remit the proceeds the National City Bank New York New 
York, and with further instructions the account the Canal 
Bank Trust Company. The National City Bank, through its Argen- 
tina branch, collected the item, and February 27, 1933, the account 
the Canal Bank Trust Company with the National City Bank 
New York New York was with the amount collected. 
March 1933, the Canal Bank Trust Company received advice from 
the National City Bank New York, New York, that the item had 
been paid and that the account the Canal Bank Trust Company 
had been credited with the said amount. 

March 1933, the Canal Bank Trust Company credited the 
Goodman Beer Company, with the amount the 
draft and mailed the customary credit advice, which credit advice was 
received Goodman Beer Company, March 1933. 
the past when the Canal Bank Trust Company received draft for 
collection after they collected they had been the custom credit- 
ing the account Goodman Beer Company, and sending 
advice, and objection had been raised these transactions. 
Goodman Beer Company, had knowledge the its 
account March 1933, and did not know said until 
received the customary credit advice March 1933. 

deposit slip was used connection with this deposit, whereas 
Goodman Beer Company, was depositor the Canal Bank 
and had used deposit slips making other deposits. 

March 1933, accordance with Rule Section the New Orleans 
Clearing House Association.’’ 


There one—and only one—question now before for determina- 
tion, and that is, whether the fact that intervener did not receive notice 
that the collection had been made until after the bank had ceased 
business unrestricted basis operates create privilege 
favor that corporation the assets the said bank. 

When, November 29, 1932, the draft was placed Goodman 
Beer with the bank for collection, cannot denied that there was 
understanding between the bank and the Goodman Beer Company 
that the proceeds, when received, would placed deposit the 
said bank the credit Goodman Beer Company. Nor 
denied that the bank had established the custom sending credit 
memorandum stating that such proceeds had been collected and had 
been deposited the credit the said company. Had such memoran- 
dum been received prior the time which the bank ceased op- 
erate unrestricted basis, there can doubt that the said 
corporation would have had privilege. 

But the fact that the said credit memorandum was not received 
until after the funds could longer withdrawn which intervener 
contends establishes its right the privilege. other words, con- 
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tends that the relationship principal and agent, which, maintains, 
the status which recognized Act No. 1926 creating 
the right the privilege, does not terminate until the agent, whose 
duty make the collection, has not only made the collection but 
has notified the principal that has done so. 

But the statute under which and under which alone the privilege 
claimed—it being conceded that there equitable lien recognized 
here—does not permit such interpretation. For convenience again 
set forth section the often referred Act No. 1926: 


enacted the Legislature Louisiana, That when any 
bank receives agent (whether agent another bank any 
person, firm corporation) for collection and remittance delivery 
its principal and not for deposit any bill, note, check, order, draft, 
bond, receipt, bill lading, other evidence indebtedness, other 
instrument, and collects realizes any money the same, and has 
not deposited same the credit said principal, the principal shall 
have privilege all the property and assets said agent bank 
for the amount collected realized said agent bank, which privi- 
lege shall superior the claims all depositors said agent bank, 
the claims all creditors said agent bank having privilege and 
all other general privileges the property and assets said agent 
bank, except those for law and judicial 


read that section, the existence the privilege made 
depend the nature the agreement which exists between the bank 
and the customer when the draft, check, other item, placed with 
the bank. only where left with the bank for collection and 
remittance, delivery, that the privilege granted and the privilege 
made depend way and extent upon whether the prin- 
cipal receives knowledge the fact that the collection has been made. 
The purpose the framers the statute appears obvious 
and recognized the decision rendered the Supreme Court 
Hibernia Bank Trust Co. (Pan American Life Insurance Co., 
Intervener), 169 So. 464, 476, which that court quoted with ap- 
proval elaborate opinion Judge Cage the civil district 
court which discussed the reasons which led the enactment 
that legislation. The legislators recognized that persons dealing with 
banks might not care trust their funds them they were 
mingled with other general funds the bank’s vaults, but that they 
might nevertheless find necessary intrust those banks the duty 
collecting foreign items. was obviously felt that such cases 
owner such item should given the right say such 
bank: ‘‘Collect this for and send the proceeds me, deliver 
them, me, but not mingle them with your own 

such was seen that for practical reasons the collected 
funds must mingle with the other funds during the process remit- 
tance, and that therefore, since the identical ‘‘Dollars’’ 
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could not kept separate, the owner those funds should given 
privilege the general funds. 

the other hand, was recognized that, where persons select 
banks their depositories and, relying the strength and solvency 
those banks, permit their funds mingled with the general 
funds those banks and kept there, they should placed 
the same category with all other depositors and not given privileges, 
Therefore, when person leaves with bank item for collection, 
with instructions collect and deposit the proceeds his eredit 
general depositor, the act 1926 has application whatever. 
Until the funds are collected, they belong him and needs privi- 
lege because the bank acting his agent, and, the collected funds 
have not been mingled with the funds the bank and are still subject 
identification, the owner the item left for collection and deposit 
may claim those segregated and identifiable funds, but has 
privilege, because the privilege granted only the act 1926, 
and that act does not recognize privilege favor one who leaves 
item for collection and deposit. Bearing this mind, becomes 
immediately obvious that whether not the owner the collected 
item has knowledge that the collection has been made importance 
all. 

contended that this view deprives such customer bank 
his right the proceeds such item should the bank fail before 
the collection made. not think because such case the 
proceeds, have already said, not collected prior the closing 
the bank, belong the customer, not the result any statutory 
privilege, but owner. 

also argued that the view take with reference the ques- 
tion notice deprives the owner the deposit the right with- 
draw it, because, said, cannot withdraw the fund until has 
received notice that the bank, and that, since does not re- 
ceive the notice until after the bank has closed, has opportunity 
withdraw it. That misfortune which results from status which 
has voluntarily created. matter fact, has the actual right 
withdraw the funds the moment they are his account. 
That does not know that has this right his misfortune, but his 
legal status not changed thereby. 

find further argument behalf intervener that, long 
the relationship principal and agent continues, the privilege 
the act 1926 also continues exist, and that here that 
relationship continued until the receipt the notice intervener 
that the deposit had been made, and from this premise contended, 
behalf intervener, that the privilege continued exist until after 
the bank had ceased business unrestricted basis. But the 
premise false two particulars. 
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the first place, the statute does not grant privilege, even dur- 
ing the process collection, one who places the item with the bank 
for collection and deposit, but, have said, only one who places 
such item with the bank ‘‘for collection and remittance, delivery,’’ 
and the second place the premise would false even the act 
specifically granted the lien during the existence the relationship 
principal and agent, because, under the facts which have before 
us, that relationship had fully and completely terminated when the 
collection had been made and the proceeds under the implied authority 
resulting from the established custom had been mingled with the gen- 
eral funds the bank. The mandate had been fully performed. All 
that remained was for the agent advise the principal that the task 
had been completed. 

true that Corpus Juris, vol. 48, 591, verbum ‘‘Pay- 
appears the following: ‘‘Where the debtor has authority 
make payment depositing the money, ordinarily bound give 
notice the deposit the creditor, and mere deposit cannot effectu- 
ate payment where the creditor has knowledge notice it, even 
though, ignorance the state his account, uses withdraws 
portion the money deposited. deposit over which the debtor 
retains control does not constitute 

believe the above correct statement the law applicable 
the situation therein set forth. But that not the principle which 
would have been here involved even there were privilege created 
the relationship principal and agent. The question would then 
not whether debt has been paid, but whether mandatary has 
out his duty. The mandate required the bank collect and 
deposit the money. That was done and, though the depositor had 
knowledge that the deposit had been made, the mandate, have 
said, was carried out and the fund was available the depository and 
could have been withdrawn. 

There can doubt that are not privileged give broad 
liberal interpretation statute this kind. The Supreme Court, 
Liquidation Hibernia Bank Trust Co. (Intervention Pan- 
American Life Ins. Co.), supra, the necessity for strict- 
ness interpreting this same statute and overruling earlier in- 
terpretation given the court Liquidation Hibernia Bank 
Trust Co. (Jones County, Intervener), 181 La. 335, 159 So. 576, said: 
order grant the privilege claimed Jones County, the major- 
ity opinion placed liberal rather than strict construction upon the 
provisions the act favor the claimant the privilege, contrary 

would require not only broad interpretation, but, rather, re- 
writing the statute grant privilege under the circumstances set 
forth here. 
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For the reasons assigned ordered, adjudged, and decreed that 
the original decree rendered and recalled and annulled, 
and now ordered, adjudged, and decreed that the judgment ap- 
pealed from and annulled, avoided, and reversed, and that the 
claim intervener for privilege the extent $810 with legal 
interest from judicial demand, and rejected. 

All the cost intervener. 

Original decree recalled; judgment appealed from reversed. 


ESSENTIALS VALID GIFT 


Bolles (Appellee) Toledo Trust Co. (Appellant), Supreme Court 
Ohio, Rep. (2d) 917 


declaration husband that the contents safe deposit 
box, corporate stock and other securities, standing the name 
the husband, have been given him her and are her property, 
not sufficient, itself, establish valid gift favor the 
wife, even though the wife also holds key and has access the 
box. constitute gift there must, addition, delivery 
the securities the wife with the intention making gift. 


Appeal from Court Appeals, Lucas County. 

Suit Clara Bolles against the Toledo Trust Company, executor, 
another. From judgment the Court Appeals affirming 
judgment for plaintiff, defendants appeal. 

Reversed and rendered. 

George Bolles, Toledo, Ohio, died testate August 1933. 
During his lifetime had been the owner considerable estate. 
His executor, the Toledo Trust Company, laid claim and took pos- 
session certain securities, consisting certificates corporate stock, 
promissory notes secured mortgages real estate, and registered 
certificate the deposit bonds, standing his name, all the 
appraised value approximately $216,215, which were located 
safety deposit box the Toledo Trust Company. These securities were 
assets the estate George Bolles the executor’s 
inventory and appraisement filed the probate court Lucas county. 

Clara Bolles, the widow, filed exceptions such inclusion 
the ground that the designated securities had been given her her 
husband during his lifetime and were, therefore, her individual prop- 
erty. 

The probate court overruled the exceptions. appeal was taken 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §545. 
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the court common pleas, where amended exceptions were filed 
and the matter heard novo. That court sustained the exceptions 
and rendered judgment favor the widow. The Court Appeals 
affirmed such judgment, and the case finds lodgment this court 
reason the allowance the motion require the Court Appeals 
its record. 
Appellants here are the Toledo Trust Company, executor, and 
Barbara Ruth Bolles, minor, Gustavus Ohlinger, guardian litem. 
more complete statement facts embodied the opinion. 
Smith, Beckwith, Ohlinger Froehlich, Toledo, for appellants. 
Welles, Kelsey Cobourn and Harley Watkins, all Toledo, 
for appellee. 


ZIMMERMAN, J.—Opposing counsel agree that the important ques- 
tion this controversy whether there was valid and completed 
gift inter vivos the designated securities from George Bolles 
Clara Bolles, and have made their arguments accordingly. 

appears from the record that George Bolles and Clara 
Bolles were married the summer 1920. She was the widow 
Harrison Blevins and had two minor children, Robert and Carolyn 
Blevins, who were legally adopted Mr. Bolles the fall 1920. 
August 1921 Mr. and Mrs. Bolles became the parents daugh- 
ter who was named Barbara Ruth Bolles, and this completed the 
family. 

Mr. and Mrs. Bolles lived together seemingly harmonious rela- 
tionship until his death. Her former husband, Harrison Blevins, 
had been the owner one-half the capital stock the Blevins 
Realty Company, Inc., which came into her possession and control after 
his death. 1921 Mr. Bolles the remaining half this stock 
purchase. Sufficient stock was transferred other individuals 
constitute legal board directors. 

During the year 1927, resolution the board 
directors the Blevins Realty Company, safety deposit box was 
rented, the name the company, the Ohio Trust Company 
Toledo, which both Mr. and Mrs. Bolles had access, possessing sepa- 
rate keys. 

Later on, 1931, safety deposit box was rented under the same 


the Toledo Trust Company, being the box which 


are presently interested. were kept securities Mr. Bolles had pur- 
chased with his own funds. When the box was opened after his death 
such securities were found folder, the outside which was in- 
the name initials George Bolles. They all stood 
his name, were unassigned and unindorsed, and bore dates issuance 
from May 1929, December 27, 1932, excepting the certificates 
stock the Blevins Realty Company which had been acquired June 
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1921. another and separate folder the same box were other 
securities, indisputably the property Mrs. Bolles the Harrison 
Blevins estate. Some these were represented certificates 
stock which Mr. Bolles had bought for his wife and which had been 
issued her name. 

According the records the Toledo Trust Company, Mr. Bolles 
visited the safety deposit box described some occasions 
between the time its rental December 1931 and July 28, 1933. 
According the same records Mrs. Bolles visited the box some three 
times between the date its rental and Mr. Bolles’ death. direct 
evidence was produced that they were ever there together, and 
would seem certain that neither Mr. nor Mrs. Bolles made use any 
other safety deposit box. 

Mr. Bolles kept book account his investments, and the receipt 
dividends and interest from the securities mentioned was included 
therein. collected such returns and deposited them his individual 
account the Toledo Trust Company. The record silent whether 
listed them his income tax returns the federal government, but 
Mrs. Bolles did not hers, covering the calendar years 1932 and 
1933. 

far the record discloses, Mrs. Bolles had the securities her 
hands but twice during the lifetime George Bolles. The first time 
was November 1932 when she went the box alone and made 
list its contents, denoting some the securities ‘‘good’’ and others 
The other time was July 1933 when she and her 
daughter, Carolyn, went the box the direction Mr. Bolles 
look for some guardianship papers relating Carolyn. 

William Bolles, brother George Bolles, was indebted 
the Toledo Trust Company loan money. Additional collateral 
was demanded and George Bolles furnished the same from the se- 
curities the safety deposit box referred to, accepting receipt from 
the bank reading follows: 


Toledo Trust Company 

Ohio, June 28, 1933. 
from George Bolles 600 shares Libbey Owens Ford 
Glass Co., common stock held collateral Loan Wm. 
Bolles this stock remain the property Geo. Bolles and 
surrendered him upon payment note Wm. Bolles. Stock repre- 
certificates 100 shares each numbered T.1128 1133 in- 

clusive. 
Pankhurst, asst. treas.’’ 


However, connection with this transaction, there testimony 
William Bolles that his brother desired the receipt for the stock 
took out Clara’s And Mrs. Bolles testified, 
(George Bolles) suggested taking 600 shares the Libbey- 
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Owens stock out the box put additional this loan’ 
and asked thought was all right.’’ ‘‘I said wanted help 
Will any way 

sustain the fact gift, Mrs. Bolles places reliance 
the testimony seven witnesses who narrated statements attributed 
Mr. Bolles over the span years from 1927 1932. Those statements 
and the persons who testified them are follows: 

Albert McKee, friend and one-time office associate: ‘‘He told 
that had added another block Libbey-Owens stock and had 
salted the deposit box for 

William Bolles, brother: ‘‘The substance his talk there 
was that gave his wife some securities and put them her safety 
deposit box.’’ 

Sadie Crissey Foreman, friend: ‘‘He said, have been working 
very hard with Mrs. Bolles’ real estate but couldn’t carry with 
wasn’t for our good stocks which have had use carry it. 

have given her the stock and keep her safety deposit 
box that anything would ever happen me, she would have the 
stock and could give the other two children their share 

Charles Danberg, former employee and friend: ‘‘He said, 
planted that stock that deposit box for Mrs. B.’ and wouldn’t 
touch that loan any 


Mrs. Charles Danberg: talked about having created 
trust for Barbara and the deposit box—the contents the deposit box 
was Mrs. 


Russell chauffeur: ‘‘Mr. Bolles said, ‘Well, Clara, 
glad that settled, just salted down And then 
added, ‘Everything that box yours.’ 


Carolyn Bolles, adopted daughter: ‘‘Well, dad told that 
wanted with mother the safety deposit box and were 
look for guardianship papers, that what were looking for, 
prove she could get the box without him, because everything that 
was there was hers.’’ 


Perhaps the most extended and comprehensive definition the 
necessary elements constitute completed gift inter vivos (between 
living persons) found among the decisions this court contained 
the case Flanders Blandy, Ohio St. 108, 321, 
322, where said: ‘‘A gift inter vivos has been defined im- 
mediate, voluntary, and gratuitous transfer his personal property 
one another. essential its validity that the transfer 
executed, for the reason that, there being consideration therefor, 
action will lie enforce it. gift inter vivos has reference 
the future, but goes into immediate and effect. render the 


ther 
ison 
een 
933. 
rect 
any 
ded 
but 
and 
her 
ime 
ade 
her 
se- 
ord 
in- 
ock 
ey- 


THE BANKING LAW JOURNAL 


gift complete, there must actual delivery the chattel, far 
the subject capable such delivery, and without such de. 
livery the titie does not pass. the subject not capable actual 
delivery, there must some act equivalent it. ‘The necessity 
delivery,’ says Chancellor Kent, ‘has been maintained every period 
the English law.’ The donor must part, not only with the possession, 
but with the dominion and control, the property. intention 
give not gift, and long the gift left incomplete court 
equity will not interfere and give effect it.’’ 


inter vivos, like gifts causa mortis (in contemplation 
death), are watched with caution the courts, and support 
them, clear and evidence Flanders Blandy, 
supra, Ohio St. 108, page 113, 321, 322; Gano Fisk, 
Ohio St. 462, 469, 532, Am. Rep. 819. 


There are other decisions this court enunciating the same prin- 
ciples, and accordance with the weight authority elsewhere they 
may summarized the statement that support gift inter vivos, 
there must clear and convincing proof, first, intention the 
part the donor transfer the title and right possession the 
particular property the donee then and there, and, second, pur- 
suance such intention, delivery the donor the donee the 
subject-matter the gift the extent practicable possible consid- 
ering its nature, with relinquishment ownership, dominion, and con- 
trol over it. 

Certificates corporate stock, negotiable instruments, bank books, 
and choses action evidenced writing generally, may the sub- 
jects gifts without assignment indorsement, but make effective 
gifts such objects, carrying rights all they represent, there must 
the present intention give plus delivery. Ruling Case 
942, 19; Polley Hicks, Adm’rs Hicks, Ohio St. 218, 221, 
419; R., annotations beginning page 642, seq. 

examination number authorities, with due regard for 
their reasoning, persuasive that transfer certificates corporate 
stock the books the corporation not requisite valid com- 
pleted gift such certificates between the donor and donee, and, 
further, that the provisions the Uniform Stock Transfer Act 
tions 8673-1 8673-23, General Code), the effect that title cer- 
shall pass indorsement the time the registration 
the transfer, not alter the rule, because such provisions were inserted 
for the protection the corporation alone, that might safely deal 
the payment dividends, otherwise, with the person whose 
name the stock was registered. Estate Connell, Deceased, 282 
Pa. 555, 128 503, 1362, and annotations beginning 
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page 1366; Antkowskis’ Estate, 286 App. 184, 
(2d) 

The real stumbling block meet this case the matter de- 
livery. there clear and convincing evidence the delivery the 
securities involved, with relinquishment dominion and control over 
them? Where the definite and tangible proof how, when, and 
where any such delivery 

think the testimony relating alleged declarations Mr. 
Bolles that had given securities his wife competent and relevant 
bearing upon the main issue the case. Substantial parts have 
heretofore been quoted this opinion. Such testimony unmistakably 
earries the conclusion that Mr. Bolles considered had made gift 
securities owned certain times. But wherein does divulge 
compliance with the procedure and requirements which the law says 
are essential the completion valid gift inter vivos? 

Appropriate situation this kind, and applicable those 
jurisdictions that adhere the rule strict proof establish 
are the remarks the court Atchley, Ex’r Rimmer, 148 Tenn. 
303, 323, 255 366, 372, 1481, 1491, follows: ‘‘We 
believe the better rule; the one sustained reasons public policy 
and the greater weight the authorities that the fact delivery 
must shown other evidence than the mere declaration the 
donor, when the declaration can further than express gift, 
and does not either distinctly state delivery facts from which 
actual delivery may inferred. The law looks upon the repeti- 
tion statements this sort with very great care and caution any 
kind ease, and, when the statements are depended upon carry 
conclusions law, well [as] fact, case this kind, the 
statements attributed the donor must include statements all the 
facts necessary constitute the conclusion.’’ 

And Reynolds Kenney, Adm’r, 313, 179 16, 18, 
751, 754, the court states: ‘‘To say that declaration, ‘She 
has some bonds which gave her,’ unsupported any other evidence 
delivery, includes the statement, delivered them her 
gift,’ seems assume declaration the fact delivery which 
not evidence. The declarant may have been wholly ignorant 
the law that gift valid without delivery, and the trier fact 
left mere conjecture that the declaration involved anything more 
than mistaken belief that valid gift had been made. Until the 
declaration may seen include statement delivery matter 

For exposition the contrary rule, compare Zollicoffer Zolli- 

Certain undisputed evidence this case indicative that there 
was such delivery, including surrender dominion, the law 
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demands. Among the indicia are the facts that the securities were 
contained box which George Bolles had free access and 
which made frequent visits; that they were kept and found 
folder bearing his name initials; that they stood his name without 
indorsement assignment; that exercised incidents ownership 
the manipulation certain the securities different periods 
and that collected the dividends and interest therefrom and de- 
posited the same his individual account the bank. 

Considering the disposition made Mr. Bolles his estate will 
and trust agreements, his amicable relationship with the various mem- 
bers his family and his generosity toward them, together with other 
evidence the case, including his declarations from time time that 
had given the securities the safety deposit box his wife, there 
can little doubt that intended his wife have the securities and 
thought had effectuated such desire, but are equally satisfied that 
there not that quantum positive evidence show necessary com- 
pliance with the mandates the law respecting the consummation 
gift. other words, the evidence whole does not present the 
clear and convincing details gift complete sever- 
ance the ties ownership the donor with absolute and irrevocable 
finality. may have been that Mr. Bolles was unfamiliar with the 
legal requirements for completed gift. 

matter what the inclination court might toward uphold- 
ing the contention valid gift under circumstances like those before 
us, has right supply omissions the evidence arrive 
that result. 

Having decided this case adversely the appellee for the reason 
that delivery was not proved, find unnecessary discuss pass 
upon other questions argued counsel, notably Mrs. Bolles’ com- 
petency witness the court common please. 

The judgment the Court Appeals must reversed and final 
judgment rendered for the appellants. 

Judgment reversed. 


